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HUBERT A. GILMORE, ET AL V. LAWRENCE COUNTY, ARK. 

5-4718	 439 S.W. 2d 643

Opinion Delivered April 7, 1969 
[Rehearing denied May 12, 1969.] 

1. Taxation—Equalization of Assessments—Proceedings by Board. 
—After an assessor fixes value, then the equalization board 
may equalize his valuation with average valuation of other 
land by raising or reducing the valuation so as to fix its true 
value.
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2. Taxation—Equalization of Assessments—Power & Duty of 
Board.—Where rural lands in county were not carrying their 
proportionate share of assessments according to value, equali-
zation board had duty to bring them into line with other prop-
erties and could act on evidence or their own knowledge for 
purpose of equalizing assessments. 

3. Taxation — Method of Equalizing Assessments — Validity. — 
Board's tract by tract valuation of rural land based on soil 
types which, when applied to each tract of farm land, would 
result in each tract being assessed at 20% of its value held 
valid. 

4. Taxation—Equalization of Assessments—Validity.—Valuations 
by board held proper where there was no showing of increases 
until notices were mailed pursuant to statute. 

5. Taxation—Proceedings of Equalization Board, Validity of.— 
Record did not sustain appellants' contention that county clerk 
failed to serve as secretary for • the board, although statute 
does not require county clerk's attendance at all special plan-
ning sessions of the board.	 [Ark. Stat. Ann. i 84-721.] 

6. Taxation—County Equalization Board—Hold-Over Members as 
De Facto Officers.—Five members of board who remained as 
hold-over members after consolidation of county districts un-
til their successors were duly selected and qualified were de 
facto officers. 

7. Taxation—Equalization of Assessments—Notice, Validity of.— 
Any error in connection with statutory notice procedure held 
harmless to appellants where all of them appeared in ample 
time before the board. 

Appeal from Lawrence Circuit Court; Andrew G. 
Ponder, Judge affirmed. 

. Hodges, Hodges & Hodges for appellants. 

D. Leonard Lingo and Harry L. Ponder for appel-
lee.

CONLEY BYRD, Justice. Appellants Hubert A. Gil-
more, et al, taxpayers of Lawrence County, appeal from 
the tax adjustments of the Lawrence County Board of 
equalization 011 rural farm lands for the year of 1966.
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For reversal of the circuit court decree, appellants rely 
upon the following points : 

1. The action taken by the Lawrence County Board 
of Equalization was the assessment of property 
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board was without statutory authority to as-
sess and its actions were therefore void. 

2. The Board of Equalization of Lawrence County 
was without statutory authority for the action 
taken by it from January, 1966, to July 31st, 
1966. 

The County Clerk of LaWrence County failed to 
serve as secretary for the Board of Equalization 
of Lawrence County and did not keep a complete 
and accurate journal of its proceedings. 

4. The Lawrence County Board of Equalization 
was not constituted according to law. 

5. The Board of Equalization failed to follow the 
statutory procedure in notifying rural real 

• property owners in Lawrence County of the 
raise of valuation of their property. 

The record shows that prior to Aug. 1, 1965, the as-
sessment coordination department, pursuant to Ark. 
Stat. Ann. § 84-477 (Repl. 1960), notified the proper 
county officials of Lawrence County that the county's 
ratio of total assessed value to market value was below 
the permissible the percentage valuation of 
all the property was 18.05 percent of value while the 
rural property was assessed at 13.27 percent of value. 
Being fearful the schools in the county would lose their 
state turnback funds, the equalization board immediate-
ly looked into the matter. After excluding a flat per-
centage raise of rural values and the calling in of pro-
fessional appraisers, the board elected to set up a uni-
'ortn standard of valuations based on soil types, which,
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when applied to each tract of farm land, would result in 
each tract being assessed at 20% of its value. Since 
the tract by tract valuation according to soil types could 
not physically be done during the regular 1965 session 
it was decided to have a planning session in the early 
part of 1966. 

- Pursuant to plan, the equalization board met in late 
January or early February 1966, and began the tract by 
tract review of all assessed rural farm lands according 
to soil type. They fixed monetary values on various 
types of soil and arrived at the valuations which should 
be placed on each call by the total number of acres of 
each soil type. The number of acres of each type were 
generally arrived at by use of Soil Conservation maps 
showing soil types and ASC aerial photographs, togeth-
er with the board's knowledge of the different areas in 
the county. Because of the volume of work involved, 
the board hired Mrs. Mildred Randolph to do the clerical 
work and caused her to prepare before Aug. 1, 1966, the 
notices required by Ark. Stat. Ann. § 84-707, ,(Repl. 
1.960). lIowever the notices were not mailed until Au-
gust 1, 1966, and at intervals thereafter. 

-The county assessor, independently of the board of 
equalization, completed an assessment book of all Law-
rence County property upon essentially the same . valua-
tion used in 1965. This book was delivered in accord-
ance with law to the board at its regular session com-
mencing Aug. 1, 1966. 

Point 1. To show that the action of the board was 
in reality assessment instead of equalization, appellants 
rely upon Lymaw v. Howe, 64 Ark. 436, 42 S.W. 830 
(1897). There the assessor's roll showed that th.ere was 
no assessment of the lot mentioned. We held that the ac-
tion of the equalization board in placing a valuation oil 
the property was void since it amounted to an assess-
ment. In doing so, however, we pointed out that once 
tlie assessor has placed a A:ablation thereon then the
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board of equalization may equalize this valuation with 
the average valuation of other land, by raising or reduc-
ing same as the ease may require, so as to fix its trne 
value. 

The record here shows that the Augustl, 1965, offi-
cial ratio study of assessed values for Lawrence County, 
prepared by the Assessment Coordination Department, 
showed all property was assessed at 18.05% market 
value, with various types of property being assessed as 
f ollows :

Residential 		 	20.00% 

Rural 		 13.27% 

Commercial 		 18.62% 

Industrial 	 20.38% 

Personal Property 	 20.92% 

Utility Property 		 20.00% 

Thus it is seen that the rural lands were not carrying 
their proportionate share of the assessments according 
to value and that the burden was cast on someone to 
bring them into line with other properties in the county 
as well as in the State at large. That this duty wa.s cast 
upon the equalization board was recognized in Lyman v. 
Howe, supra. See also Pulaski County Board of Equal-
ization cases,. 49 Ark. 518, 6 S.W. 1 (1887), where we 
held that county boards of equalization could proceed 
without complaint first being made against the asses-
sor's returns and could act on evidence or on their own 
knowledge for the purpose -of equalizing assessments. 
Consequently we find appellants' first point to be with-
out merit. 

Point 2. In arguing that there was no statutory 
authority for the action taken by the board between
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january 1966 and July 31, 1966, appellants point out 
that the decision to send notice of increases in valuation 
pursuant to Ark. Stat. Ann § 84-707 was made before 
the assessor's report of the 1966 assessments was filed 
with the board. We agree with appellants that the 
record does show that the board had reached a decision 
durMg its planning stage, and as far back as the regu-
lar 1965 session, to raise the valuations of rural proper-
ty in Lawrence County prior to August 1, 1966. How-
ever we must point out that it is not decision making by 
an equalization board before August 1st that is prohib-
ited, but the raising or lowering of valuations. There 
is no showing in the record that any valuations were in-
creased until the time the notices thereof were mailed 
out by the board. We find that the legislature recog-
nized that planning sessions at which tentative decisions 
could be made are a necessity. See Ark. Stat. Ann. 
§ 84-721 (Repl. 1960), which specifically provides that, 
"Said board shall be vested and charged with all the 
powers and duties with which such board is vested and 
charged when meeting in regular session, . . ." 

Point 3. We find nothing in the record to sustain 
appellants' contention that the county clerk of Lawrence 
County failed to serve as secretary for the board and 
did not keep a complete and accurate journal of each 
proceedings during its regular session. We know that 
Ark. Stat. Ann. § 84-703 (Repl. 1960), requiring the coun-
ty clerk to serve as secretary of the equalization board, 
was passed in 1929, before the authorization for planning 
sessions was passed in 1955 (Ark. Stat. Ann. § 84-721). 
Under this circumstance we do not interpret Ark. Stat. 
Ann § 84-703 as requiring the attendance of the county 
clerk at all special planning sessions of the equalization 
board. • Otherwise it might become impossible for the 
county clerk to perform the other duties assigned to his 
office by law. 

Point 4. The record shows that Lawrence County 
was divided into two districts until August 30, 1963, at 
which time it was consolidated.	After that date the
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county equalization board should have been composed of 
only three members instead of five.	Ark. Stat. Aim.
§ 84-702 (Repl. 1960). However it was stipulated that 
there had been no action by the county judge, school 
officiols or city offirtials in Lawrence County to select a 
new board of equalization after consolidation of the coun-
ty. Under these circumstances it would 'appear that 
the existing five members remained on the board as 
hold-over members until their successors were duly se-
lected or appointed and qualified, Ark. Stat. Ann. § 84- 
702. At any rate they were at least de facto officers. 
See Pevnington v. Oliver, 245 Ark. 251, 431 S.W. 2d 843 
(1968). 

Point 5. Appellants' last attack on the equaliza-
tion board is that it failed to literally follow the notice 
procedure required by Ark. Stat. Ann. § 84-707(2) & (3). 
Here the record shows that the board in sending out its 
notices to the landowners only showed the valuation 
fixed by the board—i.e., the notices did not state the 
valuation returned by the assessor for the year 1966. 
-While we think the better practice would have been for 
the notices to have complied with the statutes, under the 
circumstances we find that appellants are not in a posi-
fion to allege error because all of them appeared in 
ample time before the board. Therefore even if it 
should be held that the notice was defective, any error 
in connection therewith is harmless as to the appellants. 

Affirmed. 
FOGLEMAN, J., dissents. 

JOHN A. FOGLEMAN„Tustice. I disagree with the 
result reached by the majority because I do n.ot see how 
the action of the board of equalization in this case can 
be taken to be an equalization of assessments made by 
tbe county assessor for 1966. 

Our system of assessment of property for taxation 
requires that the primary valuation be made by the as-
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sessor. Pulaski County Equalization Board Cases, 49 
Ark. 518, 6 S.W. 1 ; Lyman v. Howe, 64 Ark. 436, 42 S.W. 
830. Then, and only then, is the board of equalization 
authorized to raise or lower valuations placed on specific 
properties in order to equalize the valuations. See 
Pulaski County Equalization Board Cases, supra; Ly-
man v. Howe, supra. 

That is not what took place here. The board of 
equalization actually made its own valuation of rural 
real estate without regard to the valuations made by the 
assessor on this or any other property. 

H. L. Lady, a member of the board of equalization, 
testified that the board met in January or February 
1966,. after having been advised on August 1, 1965, that 
a school district in the county would lose state aid if the 
property valuations for tax purposes in rural areas were 
not increased; that the board met for a week in August 
1965, and established a basis to work on toward a fair 
assessment and agreed on values for a certain type of 
land; that it reconvened in January 1966 for the purpose 
of finishing the job of land reappraisal commenced at 
the earlier meeting; that the value to be placed on each 
farm was determined by consideration of its location, 
land type, soil conservation maps and aerial photographs 
From the Arkansas Soil Conservation office, the person-
al knowledge of the board members and a chart they 
bad; that the true value was not established until Au-
gust 1, 1966; that the board remained in session for 
about two months and adjourned about April 1, 1966; that 
the valuation on each tract was placed on a card and 
transferred to a book which was delivered to either the 
assessor or county clerk on October 1, 1966; that they 
did not ever look at the assessor's abstract of assess-
ments requiredoby law to be filed by July 31, 1966, be-
cause they were working on their own plan ; that the 
board had completed its "assessment" by July 31, and 
had caused some of the notices to affeeted property own-
ers to be prepa red, even though the valuations noted on
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cards had not all been transferred to the book later filed; 
the raise in assessed values by .the board was based on 
the values placed on the lands in the meetings of Febru-
ary and March 1966; the notices to the landowners did 
not include the values at which their respective lands 
had been previously assessed;. the .book the board pre-
pared and filed was made up between May 1 and Au-
gust 1. 

The employee who made the book testified that it 
was prepared in April or MaY 1966. The notices to 
landowners were i)repared by this, employee in July, and 
she began mailing them in the latter part of July. They 
were notices that .the "assessment appraisals" , had been 
raised. The book prepared by the board of equaliza-
tion was brought to the tax assessor sometime in August, 
according to his testimony. 

The powers of the county board of equalization are 
special and limited. It can perform no act unless it is 
specially authorized so to do in express terms. Lyman 
v. Howe, 64 Ark. 436, 42 S.W. 830; Pulaski Comity Equal-
ization Board Cases, 49 Ark. 518, 6 S.W. 1 The board 
was authorized to meet from the first of August 1966 
through the third Monday in November of that year to 
equalize the assessed value of all property subject to 
local assessment Ark. Stat. Ann. § 84-706 (Repl. 1960). 
The reason for the beginning date of August 1 is that 
this is the final date for delivery of the tax assessment 
record to the board by the county assessor. Ark. Stat 
Ann. § 84-463.1 (Repl. 1960). Immediately after the 
filing of this report, the clerk of the county court is re-
quired to lay the report before the board. Then, and 
only then, is the board authorized to equalize assessed 
valuations made by the assessor. Ark. Stat. Ann. § 84- 
707 (Repl. 1960). It is true that special planning ses-
sions are authorized by Ark. Stat. Ann.-§ 84-721 (Repl. 
1960). This act, by its own terms, strictly limits the 
purpose of tbese meetings to planning: It is not nearly 
so broad as the limited quotation in the majority opin-
ion would make it appear.
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I submit that this board did far more than plan its 
work of equalization. It met in February and March 
of 1966 for the purpose of finishing its job of reapprais-
al of lands. It then determined values to be placed on 
farms by considering various factors none of which in-
cluded the value placed on the lands by the assessor in 
1966. It could not possibly have considered this valua-
tion because the assessor was not required to complete 
his assessment of lands until July 1. Ark. Stat. Ann. § 
84-415 . (Repl. 1960). He was not required to complete 
his assessment of personal property until August 1. Ark. 
Stat. Ann. § 84-416 (Repl. 1960). His report was also 
due to be filed on August 1. Consequently, any assess-
ment that he might have made in February or March 
would not have been final until his report was filed. The 
board certainly considered that it bad made an assess-
ment by the latter part of July when it commenced mail-
ing out notices to landowners. These notices were only 
called for when the board had raised the valuation of 
any property. Ark. Stat. Ann. § 84-707. They were 
based upon a book of board valuations completed by 
June 1. It was impossible for it to have "equalized" 
assessments because it never saw the assessor's report. 
The chairman, when asked if the board ever saw the 1966 
report, answered, "Well, we were done with our 'assess-
ment July 31st in '66." 

The conclusion that the board of equalization did 
not equalize valuations, but that it made an assessment 
of its own, seems inescapable to me. In view of the tes-- 
timony of the chairman and the board's clerical em-
ployee, called by appellants as hostile witnesses, I do not 
see how it can possibly be said that the work of the 
board was "equalization," or that, prior to August 1, 
it was only planning.


