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1. Trial—Directed Verdict—Weight & Sufficiency of Evidence.—
A directed verdict for defendant is proper only when there
is no substantial evidence from which jurors as reasonable
men could possibly find issues for plaintiff.

2. Trial—Directed Verdict—Hearing & Determination.—In test-
ing whether there is substantial evidence for the jury, evi-
dence and all reasonable inferences therefrom should be
viewed most favorably for party against whom verdict is di-
rected.

3. Trial—Directed Verdict—Weight & Sufficiency of Evidence.—
- Directed verdict for “H” held error where jury could have
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logically concluded from the proof she was guilty of contrib-
utory negligence.

4. Evidence—Judicial Notfice—Physical Facts.—Supreme Court
takes judicial notice of physical facts, based on common
knowledge, that when an automobile is struck from the rear,
the occupants are thrown backward instead of forward.

5. New Trial—Power & Duty of Court—While a trial court has -
a great deal of discretion in controlling its judgments and in
directing a new trial, it has no authority to set aside a jury
verdict arbitrarily and without reasonable cause.

6. New Trial—Right to New Trial—Discretion of' Court, Abuse
of.—Trial court held to have abused its discretion in granting
“H’s” motion for new trial in view of the facts.

* 7. Death—Recovery for Mental -Anguish—Degree¢ of Proof.—
Mental anguish within wrongful death statute provision al-
lowing recovery therefor, means more than normal grief.

8. Death—Recovery for Mental Anguish—Sufficiency of Evi-
dence.—Evidence held insufficient to sustain a verdict for
mental anguish where appellees failed to prove such mental
anguish as is compensable under Arkansas statutory and case
law.

Appeal tfrom Faulkner Civeuit Court; Russell Rob-
erts, Judge; reversed and remanded.

Rose, Meek, House, Barron, Nash & Williamson for
appellants.

- McMath, Leatherman, Woods & ¥ bfzmgdahl for ap-
pellees (Mayes & Wise Co. Bank) '

Cockridl, Laser, McGelice, Sharp & Boswell for ap-
pellee (Heaggan).

J. Frep Jongs, Justice.  This is an appeal by Ells-
worth Brothers Truck Lines and its truck drviver, Her-
bert Roberts, from portions of an adverse judgment in
an action for wrongful death brought in the Faulkner
County Circuit Court by the personal representatives of
Malloy and Adkins, who died instantly on April 10, 1967,
in a highway collision in Faulkner County.
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The facts revealed by the record are briefly these:
Before daylight on April 10, 1967, the appellants’ truck
and trailer overtook a Plymouth automobile owned and
being driven by Mrs. Willie Jean Heaggan. Rain was
falling and the blacktop highway was wet and slick. Both
vehicles were traveling about forty-five miles per hour
with the truck and trailer about two hundred feet behind
the Heaggan vehicle.  The two vehicles had traveled in
this manner for a distance of about two miles when the
Heaggan vehicle, in negotiating a curve in the highway,
skidded on the wet pavement and Mrs. Heaggan lost
control of her automobile. The Heaggan vehicle skidded
off the highway and into a ditch on its righthand side
of the highway. It came to rest bogged down in mud
but still headed in the same direction it was originally
traveling.  Appellant Roberts testified that the Heag-
gan automobile skidded across the center line of the
highway at least twice before it finally left the high-
way, but Mrs. Heaggan denied that her automobile ever
skidded across the center line of the highway.

While the Heaggan automobile was skidding from
the highway, a Comet automobile belonging to, and be-
g driven by, the decedent Malloy, approached the
scene from the opposite direction and crashed into the
left rear tandem wheels of appellants’ trailer. The
decedent Adkins was a hitchhiking passenger in the Mal-
loy antomobile and both Malloy and Adkins were killed
instantly by the impact. The air lines to the brakes on
the trailer were hroken by the impact, thus locking the
wheels on the trailer.  After the impact the tractor and
trailer continued approximately eighty feet on its prop-
er side of the highway with the tractor portion remain-
ing in its proper lane on the pavement, and with the
damaged rear portion of the trailer skidding along the
shoulder and ditch on its right-hand side of the highway.
The truck and trailer came to rest with the tractor in its
proper lane on the blacktop, but with the rear-end of the
trailer in the ditch with its right front wheel of the rear
tandem against the left rear bumper of the Heaggan
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automobile.  The left rear tail light lens on the Heag-
gan vehicle was broken and that was the extent of the
damage to the rear of the Heaggan vehicle.

Hubert Mayes, Jr., administrator of the estate of
Charles Malloy, and Wise County 2 \Tatlonal Bank, ad-
wministrator of the estate of Buddy F. Adkins, sued Ells-
worth Brothers Truck Lines, Inc., Herbert I'. Roberts
and Willie Jean Heaggan. The suit by Malloy’s repre-
sentative was for property damage and funeral expenses
on behalt of the estate and for mental anguish on behalf
of three surviving children. The suit by Adkin’s rep-
resentative was for funeral expenses on behalf of the es-
tate, and for mental anguish on behalf of the surviving
mother and father and five brothers and one sister. Rob-
erts and Ellsworth filed a cross-complaint against Mus.
Heaggan for contribution on any judgment which the
administrators might obtain against them, and Mrs.
Heaggan filed a cross-complaint against Roberts and
Kllsworth for personal injuries, as well as for contribu-
tion, on any judgment which the administrators might
obtain against her.

The trial court directed a verdict for Mrs. Heaggan
on the complaint of the administrators and also on the
cross-complaint for contribution filed by Roberts and
Kllsworth. The jury found in favor of the administra-
tors against Roberts and Ellsworth and for Roberts and
Fllsworth on the Heaggan cross-complaint. In other
words, the trial court held as a matter of law, that Mrs.
Heaggan contributed no negligence at all to the proxi-
mate cause of the collision and resulting deaths of Malloy
and Adkins and the jury found as « matter of fact, that
the appellants contributed no negligence to the proxi-
mate caunse of Mrs. Heaggan’s injuries.

Judgment was entered on the verdict as follows:

“IT IS, THEREFORE, CONSIDERED, ORD-
ERED AND ADJUDGED that the plaintiff, Wise
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County Bank of Wise County, Virginia, administra-
tor of the estate of Buddy I. Adkins, deceased, do
have and rccover from Ellsworth Brothers Truck
Lines, Inc. and Herbert F. Roberts the sum of $10,-
000 each for the use and benefit of Aaron Adkins
and Ada Adkins and the sum of $500 each for the
use and benefit of Clifford Adkins, Garland Ad-
kins, Donnie Adkins, Emory Adkins, Elsie Adkins,
and Raymond Adkins, and the sum of $350 for the
use and benefit of the estate of Buddy F. Adkins,
deceased. In sum total it is considered, ordered
and adjudged that the said administrator recover
from the defendants Ellsworth Brothers Truck
Line, Ine. and Herbert F. Roberts the sum of $23,-
350 for the above beneficiaries.

IT IS FURTHER CONSIDERED, ORD-
ERED AND ADJUDGED that the plaintiff S. Hu-
bert Mayes, Jv., Administrator of the estate of
Charles Maloy do have and recover the sum of $1,-
200 for the use and benefit of Patrick Malloy and
the sum of $1,000 cach for the use and benefit of
Charles Maloy and Shannon Cannopash and the
sum of £1,750 for the use and benefit of the estate
of Charles Maloy, deceased. In sum total it is con-
sidered, ordered and adjudged that the said admin-
istrator recover from the defendants Ellsworth
Brothers Truck Line, Inc. and Herbert F. Roberts
the sum of $5,250 for the above heneficiaries.

IT IS FURTHER CONSIDERED, ORD-
KERED AND ADJUDGED that by dirvection of the
court the plaintiffs take nothing from Willie Jean
Heaggan on their complaint against her and that
the defendants Ellsworth Brothers Truck Line and
Herbert F. Roberts take nothing by virtue of their
claim for contribution and that both the complaint
of the plaintiffs and the cross-complaint of the de-
fendants Ellsworth Brothers Truck Line, Inc. and
Herbert F. Roberts against Willic Jean Heaggan
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is hereby dismissed, to which action the plaintiffs
and the defendants Ellsworth Brothers Truck Line,
Inc. and Herbert I'. Roberts duly note their excep-
tions.

IT IS FURTHER CONSIDERED, ORD-
BRED AND ADJUDGED that Willie Jean Heag-
gan take nothing by virtue of her cross-complaint
for damages against Ellsworth Brothers Truck
Line, Inc. and Herbert F'. Roberts.”

The appellants paid part of the judgment in favor
of the estate of Adkins, including funeral expenses and
damagés for nierital’anguish to the parents-and-a broth- -
er, Clifford, who testified at the trial. The appellants
also paid part of the judgment in favor of the estate of
Malloy, including funeral expenses and %$1,500.00 dam-
ages for mental anguish to a son, Patrick, who testified
at the trial. The verdict was rendered and the judg-
ment was dated May 14, 1968. On June 12, 1968, mo-
tion to vacate judgment was filed by Heaggan as fol-
lows:

““Comes Willie Jean Heaggan by her attorney,
Felver A. Rowell, Jr., and moves the Court to set
aside the Judgment of the Court rendered in this
cause and grant her a new trial for the following
reasons:

(1)—That the Judgment is contrary to the law.

(2)—That the Judgment is contrary to the evi-
dence.

(3)—That the Judgment is contrary to the law
and evidence.

(4)—That the verdict of the jury is inadequate
in that the damage does mot equal the ac-
tual pecuniary injuries sustained.
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tion

(5)—That the verdict is not sustained by suffi-
cient evidence and is contrary to law.

WHEREFORE, PREMISES CONSIDERED
the defendant and counter-claimant pravs that this
Court set aside the Judgment of this Court and that
a new trial be granted, or in the alternative, that
the Judgment be set aside and Judgment entered
in favor of this party, notwithstanding the Judg-
ment and for any and all other relief to which she
may be entitled in a court of law.”’

On August 5, 1968, the trial court granted the mo-
as follows:

““On this 5th day of August, 1968, there is pre-
sented to the Court the Motion of defendant Willie
Jean Heaggan to set aside the verdict of the jury
finding in favor of Herbert F. Roberts and Ells-
worth Brothers Truck Lines, Inc. on her Cross-
Claim against them and to vacate that part of the
Judgment based thereon and to grant her a new
trial, and said defendant appears by her attorneyv,
Felver A. Rowell, Jv.,, and Ellsworth Brothers
Truck Lines, Inc. and Herbert F. Roberts appear
by their attorney, J. W. Barron, and the Court be-
ing well and sufficiently advised is of the opinion
that said Motion should be granted.

1T IS, THEREFORE, CONSIDERED, ORD-
ERED AND ADJUDGED that the verdict of the
jury herein finding in favor of Herbert . Roberts
and Ellsworth Brothers Truck Lines, Inc. on the
Cross-Claim of Willie Jean Heaggan, and that pavt
of the Judgment rendered in favor of Herbert ¥.
Roberts and Ellsworth Brothers Truck Lines, Inc.
on the Cross-Claim of Willie Jean Heaggan, be,
and the same are hereby, vacated and set aside and
that Willie Jean Heaggan be, and she is hereby
granted a mew trial on her Cross-Claim against
Herbert F. Roberts and Ellsworth Brothers Truck
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Lines, Inc. to all of which the defendants Herbert
F. Roberts and Ellsworth Brothers Truck Lines,
Inc. object.”’

On appeal to this court the appellants designate the

following points for reversal:

“The court erred in directing a verdict for
Willie Jean Heaggan on appellants’ cross-complaint
against her for contribution.

The court erved in granting the Heaggan mo-
tion for a new trial.

A. The motion was not presented within the
time required by law.

B. The granting of the motion for a new trial
was a clear abuse of discretion.

The four brothers and the sister of the de-
ceased Adkins who did not testify and the two
children of the deceased Malloy who did not testify
are not entitled to damages for mental anguish.”’

In support of their first point the appellants argue
that there was sufficient proof of Heaggan’s negligence
to make a question for the jury, and we agree. Willie
Jean Heaggan testified that she had just rounded a
curve to the right at about 40 miles per hour and her
car began to skid. She testified on deposition that
she was familiar with the highway and knew that it
was slick when wet; that when her automobile started
skidding, she just decided to let the car go on to the
right and into the ditch.  She testified on deposition
that just before the accident, and before her automobile
started slipping, she noticed a car passing her and go-
ing in the opposite divection pretty fast. The appel-
lant truck driver, Roberts, testified that as he followed
the Heaggan vehicle, he observed it go out of control as
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it rounded a curve; that he immediately touched his
brakes and shifted to a lower gear and slowed down.
He says that his truck responded to the application of
the brakes and did not swerve any and he had no sen-
sation of the trailer being out of control. He testified
that the Heaggan vehicle began to fishtail back and
forth across the highway and finally wound up in the
ditch on the right side of the highway. He testified
that he saw the lights of an oncoming car and immed-
tately thereafter felt something hit his trailer. He
testitied that he had his truck and trailer under control
and m its proper lane on its proper side of the highway
when 1t was struck by the Malloy vehicle.  Mr. Rob-
erts testified, in part, as follows:

“Q. Mu. Roberts, you heard portions of your dep-
osition read in evidence by Mr. Woods with
reference to your testimony that the Heaggan
vehicle crossed the center line of the highway?

A. Yes, sir.

Q. Now, how many times do you say that the
Heaggan vehicle crossed the center line of the
highway and got in the left-hand lane?

A. I would say more than once. I wouldn’t say
any particular number.

Q. More than once. Then you would have to say
twice?

.

Twice or more, yes, sir.

Q- All right. Twice or more. If that’s true,
Mr. Roberts, can you explain to the ladies and
gentlemen of the jury why there was no colli-
sion between the Comet automobile and the
Heaggan automobile?

A. They just managed to miss one another is all
I can say.
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All right. Did the Heaggan automobile go-
ing out of control or fishtail, or whatever you
want to call it, cause you to do anything in
this accident?

Tt caused me to be involved, yes, sir.
b b

But how? What’s [sic] what I want to know.
How? Mr. Roberts, tell us how.

I think Mr. Malloy lost control of his car, be-
cause he thought the Plymouth was going to
hit him.

All right: “You think that the Comet erossed . -

the center line and bhit your truck?
Yes, sir.

All right. Do you know whether or not—
Your tractor was on the proper side of the
road when it passed the Comet?

Yes, sir.
It was?

Yes, sir.”

The rule governing directed verdicts which has
been consistently followed by this court, is set out in
Hawlkins v. Missouri Pacific Railroad Company, Thomp-
son, Trustee, 217 Ark. 42, 228 S'W. 2d 642, as follows:

er

“A directed verdict for the defendant is prop-
only when there is no substantial evidence from

which the jurors as reasonable men could possibly
find the issues for the plaintiff. In such circum-
stances the trial judge must give to the plaintiff’s
evidence its highest probative value, taking into ac-
count all reasonable inferences that may sensibly
be deduced from it, and may grant the motion only
if the evidence viewed.in that light would be so in-
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substantial as to require him to set aside a verdict
for the plaintiff should such a verdict be returned
by the jury.”

Also in Smith v. McEachin, 186 Ark. 1132, 57 S.W. 2d
1043, we said:

“In testing whether or not there is any sub-
stantial evidence in a given case, the evidence and
all  reasonable inferences deducible therefrom
should be viewed in the light most favorable to the
party against whom the verdict is directed, and, if
there is any conflict in the evidence, or where the

.evidence is not in dispute but is in such a state
that fairminded men might draw different conclu-
sions therefrom, it is error to direct a verdiect.’’

We are of the opinion that the jury could have
Joglcalls concluded from the proof, including the ecir-
cumstantial evidence in this case, that Mrs. Heaggan S
speed was such on the wet and slipp_ery highway that
she was unable to keep her automobile under control
and as a result it slid back and forth across the center
line of the highway, thus confusing the driver of the
oncoming automobile causing him to lose control of his
automobile in an effort to avoid colliding with her
skidding vehicle, and causing the oncoming Malloy auto-
mobhile to cross the center line of the highway and col-
lide with the appellants’ truck trailer. We, therefore,
liold that the trial court erred in directing a verdict for
Mrs. - Heaggan. on the complaint and appellants’ cross-
complaint.

As to.the appellants’ second point, we certainly
agree that the trial court erred in granting the Heaggan
motion for a new trial. Arkansas Statutes Annotated
§ 27-1904 (Repl. 1962) provides as follows:

““The application for a mew trial, except for
the cause mentioned in subdivision 7 of section
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1536 [§ 27-19017* shall be made within fifteen [15]
days after the verdict or decision was rendered,
unless unavoidably delayed; provided, that if the
time thus allowed for making such application ex-
pires after adjournment or expiration of the term,
a motion for a new trial with an alternative player
for an appeal to the Supreme Court in case it is
overruled, may be presented upon reasonable not-
ice to the opposing party or his attorney of rec-
ord, to the Judge presiding when the verdict or de-
~ision was rendered, or his successor 1in office,
wherever found, at any time within thirty [30]
days from the dav the verdict or docmlon was ven-
dered . . .”

The verdict was rendered in this case on May 14,
1968, the motion for a new trial was filed on June 12,
1968, the motion was argued and granted on August 5,
1968, approximately three months after the verdiet was
rendered and over one month after the judgment there-
on was filed for record and partially satisfied. At
the hearing on the motion for a new trial, Mrs. Heag-
gan’s attorney simply argued that the verdict was
against the preponderance of the evidence and that if
the original plaintiffs were entitled to recover against
the appellants, then Mrs. Heaggan was entitled to re-
cover also. The trial court gave no better reason for
granting the motion, but simply stated: ‘‘Motion sus-
tained, and T am setting the verdict aside.”’

The evidence, as presented to the jury from black-
hoard drawings not of record before us, may have con-
vinced the jury that the truck trailer was on its wrong
side of the center line of the highway where it was
struck by the Malloy automobile.  But be that as it
may, the verdict in favor of the original plaintiffs
against the appellants did not entitle Mrs. Heaggan to
a favorable verdict on her cross-complaint. The rec-

*Arkansas Statutes Annotated § 27-1901, subdivision 7 per-
tains to newly disccvered evidence.
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ord reveals no reason for granting the Heaggan mo-
tion for a new trial, except that the jury found against
her.

It is true that Dr. Hickey testified that Mrs. Heag-
gan had suffered a 7%% permanent partial disability
because of strained neck muscles and a bruised chest,
and the record reveals that he administered to her
thirty-one OV injections at $8.00 each.  Mus. Heag-
gan’s X-ray findings were all negative, she had fully
recovered from an identical neck injury sustained about
one year earlier, and she lost no time at all from her
employment because of her last injuries. Mus. Heag-
gan was not entitled to a verdict in her favor simply
because she was injured; she was not entitled to a ver-
dict in her favor simply because the original plaintiffs
obtained one, and she was not entitled to a new trial
unless the adverse verdict she received was against the
preponderance of the evidence. A trial court has a
great deal of diseretion in controlling its judgments
and in directing new trials, but has no authority to set
aside a jury verdict arbitrarily and without reasonable
cause. Big Rock Stone & Material Co. v. Hoffman,
233 Ark. 342, 344 S'W. 2d 585. The evidence is undis-
puted that the truck and trailer came to rest with the
rear wheel of the trailer touching the rear of Heaggan’s
vehicle.  The only damage to the rear of Heaggan’s
vehicle was a broken lens in one of the three left tail
lights.  Her doctor testified that her injuries included
a bruise over the anterior chest wall and the front of
her chest.  His testimony as to the cause of appellee’s
injuries was as follows:

“Q. Doctor, I believe the testimony will be that
Mrs. Heaggan was driving down the highway,
that she was going 45-50 MPH and lost control
of her car and ran off in the ditch on the right
side of the road. Could that accident account
for the injuries you found in this case?
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A. Yes, sir, it could.
* * *
Q. And this injury to the chest, that had to be
from a forward motion of body?

A. Yes, that was where her body struck some-
thing in front of her.

Q. And went forward?

A. Yes, sir.
Q. ... [Clould you say with a reasonable degree

of medical certainty that this accident could
have oceurved either when she lost control of
Tier car at 40 to 50 miles an hour, got off in the
diteh, joustled around in the car, or she was
hit from the rear, could you say with a reason-
able degree of certainty either way?

A. It could have happened either way.

Q. You would just have to guess between the two
possibilities to say which one in your opinion
caused 1t?

A. Yes, si.”’

On the basis of the testimony the trial court denied
the appellants’ motion for a directed verdict and pre-
sented the question to the jury, whose verdiet was in
favor of appellants. If the verdict had been returned
otherwise, under the evidence presented, it would have
been incumbent upon the trial court to then set it aside
and enter a judgment for the appellants. This court
has taken judicial notice of the physical facts based on
common knowledge, that when an automobile is struck
from the rear, the occupants are thrown backward in-
stead of forward. Ellsworth Brothers Truck Lines v.
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Canady, 245 Ark. 1055, 437 S.W. 2d 243. 'We hold
that the trial court clearly abused its diseretion in
granting Mrs. Heaggan’s motion for a new trial.

o1 their third point appellants assert that the
evidence was not sufficient to allow the jury to consider
damages for mental anguish for the tfour brothers and
the sister of Adkins and the two children of the de-
ceased Malloy who did not testify. We agree with the
appellants on this point, not because these next of kin
did not testify, but simply because there was no evi-
dence on which a verdict for mental anguish could be
permitted to stand.

In Peugl v. Oliger, Adma., 233 Ark. 281, 345 S.W.
2d 610, this court said:

“In Hancock v. Western Tel. Co., 137 N.C.
497, 49 S.E. 952, 69 L.R.A. 403, the North Carolina
Supreme Court said that there is a very material
difference between disappointment and regret and
that keen and poignant mental suffering signified
by the words, ‘mental anguish.” In short, the
Legislature in allowing recovery for mental an-
guish, meant something more than recovery for the
normal grief occasioned by the loss of a loved one.
To be aggrieved or to be shocked by the death of a
loved one is natural, but in order to recover under
the Act No. 255, one must suffer more than the
normal grief.”’ '

Mr. Malloy was apparently divorced from the
mother of his children and the Malloy children had not
seen their father but had completely lost contact with
him for.move than eight years prior to his death. We
will not prolong this opinion by reciting the testimony
pertaining to mental anguish, but suffice it to say there
is absolutely no evidence in the record before us to in-
dicate that appellees experienced more than normal
grief in the loss of a loved one, and the appellees have
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totally failed in the proof of such mental anguish as is
compensable under the statutory and case law of this
state. The judgment of the trial court is reversed and
this cause remanded for further proceedings not incon-

el 2T AT 3
sistent with this opinion.

Reversed and remanded.



