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PAUL EDWARDS v. STATE OF ARKANSAS


5339	 429 S. W. 2d 92


Opinion delivered June 3, 1968 
[Rehea/ing denied July 15, 1968.] 

1. LARCENY—OFFENSES & LIABILITY—CONVERSION BY SERVANT.—A 
servant who takes his master's property, of which the servant 
has mere custody, is properly chargeable with larceny. 

2. WITNESSES—COMPETENCY—INFORMATION ACQUIRED BY PHYSICIAN 
AS PRIVILEGED.—The physician-patient privilege applies only to 
information acquired by the physician from his patient while 
attending in a professional character and which information was 
necessary to enable him to prescribe as a physician. 

3. WITNESSES—COMPETENCY—PURPOSE OF PHYSICIAN-PATIENT PRIVI-
LEGE.—The purpose of the physician-patient privilege is to per-
mit the patient to communicate freely with the physician about 
his disease and to prevent the physician from disclosing the 
infirmities of the patient. 

4. WITNESSES—COMPETENCY—INFORMATION ACQUIRED BY PHYSICIAN 
AS PRIVILEGED.—Where the accused feigned injury to support 
his assertion that he had been knocked unconscious and robbed, 
the physician's testimony that his examination disclosed no in-
dication that the accused had been injured was not privileged. 

5. CRIMINAL LAW—IN-CUSTODY WARNINGS—APPLICATION OF RULE.— 
A physician, called to examine a patient who asserted that he 
had been knocked unconscious and robbed, was not required to 
warn the patient of his constitutional rights. 

6. CRIMINAL LAW—EVIDENCE—PHYSICIAN'S TESTIMONY AS VIOLATIVE 
OF PATIENT'S RIGHT AGAINST SELF-INCRImINATION.—Physician's 
testimony that his examination disclosed no indication of an 
injury did not violate the patient's right not to be compelled 
to incriminate himself. 

Appeal from Washington Circuit Court, Maupin 
Cummings, Judge; affirmed. 

Murphy & Burch, for appellant. 

Joe Purcell, Attorney General; Don Langston, Asst. 
Atty. Gen., for appellee. 

GEORGE ROSE SMITH, Justice. By information the 
appellant, an employee of the Crown Coach bus corn-
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pany, was charged with the larceny of $2,505.15 belong-
ing to his employer. He appeals from a verdict and 
judgment finding him guilty and sentencing him to serve 
a year in the penitentiary. For reversal he questions the 
charge of larceny, as distinguished from embezzlement, 
and the admissibility of Dr. Donald Baker's testimony 
for the State. 

There is no merit in the first contention. On the 
evening' of the theft Edwards was in charge of the bus 
station at Fayetteville. He took three money bags from 
the money drawer and hid them by thrusting them 
through a hole in the ceiling. Edwards, being a servant 
having mere custody of his master's property, was prop-
erly chargeable with larceny. Atterberry v. State, 56 
Ark. 515, 20 S. W. 411 (1892). See also Ark. Stat. Ann. 
§ 41-3929 (Repl. 1964), defining larceny by a bailee, 
and § 43-1012, with respect to a defect in the charge 
which does not tend to prejudice the substantial rights 
of the accused on the merits. 

The serious issue is whether Dr. Baker 's testimony 
should have been excluded as a privileged communica-
tion between physician and patient. Upon that issue the 
facts must be narrated in some detail. 

• At about nine o'clock on the night of the crime John 
Pomoransky went to the bus station on business. There 
was no one in the waiting room. Pomoransky saw Ed-
wards lying face déwn on the floor behind the counter. 
A money drawer was open ; papers were scattered about. 
Assuming that a robbery had occurred, Pomoransky 
called to an acquaintance next door to send for the police 
and an ambulance. 

The ambulance drivers got there first. Officer Stout 
arrived a few moments later, while Edwards was still 
on the floor. He talked to Edwards briefly, to find out 
what had happened. Edwards said that he had heard the 
door open, but he didn't look up, and someone hit him
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on the head twice. Officer Stout, seeing no indication of 
any injury, examined and felt Edwards's head, but he 
found no swelling, no blood, no abrasions. After Ed-
wards was taken to the hospital the police officers 
searched the premises and quickly found the money bags 
above the ceiling. There were some shelves nearby that 
could be pulled out to serve as a ladder for access to 
the hole in the ceiling. 

The ambulance crew, apparently acting without in-
structions from the police, had taken Edwards to the 
emergency room at the Washington General Hospital. 
Dr. Baker, who was not Edwards's family doctor but 
was on call that night was sent for and arrived within 
five minutes. Edwards told him that he had been struck 
on the right side of the head, had fallen to his knees, and 
had been knocked unconscious by a second blow on the 
top of his head. 

Dr. Baker with no one else present, examined Ed-
wards carefully. He testified that if Edwards had been 
knocked unconscious by blows on the head, there would 
have been abrasions, redness, or swelling as a result of 
the trauma. No such indications were found. Neurologi-
cal changes in the movements of Edwards's eye muscles 
would also have resulted from a recent loss of con-
sciousness, but those symptoms did not exist. If Ed-
wards had fallen to his knees there would have been in-
dicative marks on the skin, but such marks were wholly 
absent, X-rays of the skull were likewise negative. In 
short, Dr. Baker's testimony which the jury manifestly 
accepted as the truth, demonstrated that Edwards's tale 
of having been robbed was an out-and-out fabrication. 

Counsel for Edwards objected unsuccessfully to Dr. 
Baker's testimony, on the ground that it was privileged. 
Ark. Stat. Ann. § 28-607 (Repl. 1962). In some states 
such statutes have been construed to apply only to civil 
cases; other courts have held them applicable to crim-
inal trials as well. See, for example, State v. Betts, Ore.
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384 P. 2d 198 (1963), and State v. Sullivan?, Wash., 373 
P. 2d 474 (1962). In the past we have assumed, without 
expressly declaring, that our statute does apply to crim-
inal cases. Wimberley v. State, 217 Ark. 130, 228 S. W. 
2d 991 (1950) ; Cabe v. State, 182 Ark. 49, 30 S. W. 2d 
855 (1930) ; Burris v. State, infra. 

We need not explore that question, because we are 
convinced that the trial judge correctly rejected the 
claim of privilege in this case. In the first place, the 
statute by its terms applies only to information which 
the physician may have acquired from his patient while 
attending in a professional character "and which infor-
mation was necessary to enable him to prescribe as a 
physician. . ." § 28-607. We have given effect to that 
limitation. In Burris v. State, 168 Ark. 1145, 273 S. W. 
19 (1925), two physicians who had treated the accused 
for disease on different occasions were permitted to 
testify for the State about his mental condition. In bold-
ing that testimony to be admissible we said: 

"It will be observed that the statute only excludes 
the testimony of a physician as to information 'nec-
essary to enable him to prescribe as a physician.' 
The statute does not exclude all of the testimony of 
a physician because he had attended the person in a 
professional capacity, but the exclusion is limited 
to information which was necessary to enable the 
physician to prescribe. Neither of these witnesses 
had ever examined appellant as to his mental con-
dition or treated him for mental disease, and they 
both testified that they were basing their opinions 
upon mere observations of the appellant during 
their acquaintance with him as family physician 
and by observing him while he was on the witness 
stand, but not from any information received for 
the purpose of treating him. . . . 

"Counsel rely mainly upon the announcement of the 
law on the subject made by this court in the case
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of Triangle Lumber Co. v. Acree, 112 Ark. 534, but 
we find nothing on examination of the oPinion in 
that case which would justify us iii holding that his 
testimony was incompetent. There is nothing in the 
opinion to justify the conclusion that we meant to 
ignore the distinction that under the statute the tes-
timony of a physician is not to be excluded except 
such as related to information essential to the treat-
ment of the patient." 

In the second place, the purpose of the privilege is 
to permit a patient to communicate freely . with his physi-
cian about his disease and to prevent physicians from 
disclosing the infirmities of their patients. Mutual Life 
Ins. Co. v. Owen, 111 Ark. 554, 164 S. W. 720 (1914). 
Neither reason has the slightest relevancy here. Ed-
wards, wbo did not testify or offer any witnesses at the 
trial below, obviously had no basis for communicating 
with Dr. Baker about his disease, because he kneW per-
fectly well that he had none. To permit one in such a 
situation to feign injury and then exclude the doctor's 
testimony would enable a criminal , to conceal by delib-
erate falsehoods the most trustworthy evidence of his 
offense. As we said in the Wimberley case, supra: "It 
could not have been -intended by the Legislature that. . . 
the Act should be the means of protecting a criminal 
from just punishment." 

FinallY, counsel for the appellant, citing the land-
mark holdings in Escobedo v. Illinois, 378 U. S. 478 
(1964), and Miranda v. Arizona, 384 U. S. 436 (1966), 
argue with apparent gravity that Dr. Baker's testimony 
should have been ruled out because he failed to inform 
Edwards that he could remain silent, that anything he 
said might be used against him, that he was entitled to a 
lawyer, and so on. The twO cases cited announced prin-
ciples applicable to in-custody police interrogation when 
the investigation has reached the accusatory stage. It 
would be the height of absurdity to apply those prin-
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ciples to a medical examination conducted by a physi-
cian in circumstances giving him no reason to suspect, 
before the completion of the examination, that some of-
fense on the part of his patient might conceivably be in-
volved. The suggestion that Dr. Baker's testimony in-
volved self-incrimination on Edwards's part is rebutted 
by the holding in Schmerber v. California, 384 U. S. 
757 (1966). 

Affirmed.


