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GARLAND ANTHONY JR. ET la V. FIRST NATIONAL

BANK OF MAGNOLIA ET AL 

5-4524 & 5-4525	 431 S. W. 2d 267


Opinions delivered May 27, 1968 
[Rehearing denied September 3, 1968.] 

1. EQUITY—CLEAN HANDS MAXIM—GROUNDS:4n view of the evi-
dence, bank president's conduct was not the kind of corrupt 
conduct justifying denial of relief under clean hands doctrine 
where his actions were not coercive, appellant was not under 
legal duress and representations made by bank president were 
not of existing facts but future prospects and not such as 
would form the basis of fraud. 

2. EQTJITY—CLEAN HANDS MAXI M—DEFENSES.—WrOngs collateral to 
a complainant's cause of action may not be invoked as a de-
fense under clean hands maxim for the wrong must have an 
immediate and necessary relation to the equity complainant 
seeks to enforce or must affect in some manner equitable re-
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lations of the parties in respect to some matter before the 
court for adjudication. 

3. EQUITY—CLEAN HANDS MAXIM—DEFENSES.—One guilty of fraud 
in a transaction may not invoke the clean hands maxim as 
that would violate the clean hands principle. 

4. BILLS & NOTES—FAILURE OF CONSIDERATION—BURDEN OF PROOF.— 
As between accommodating and accommodated parties, consid-
eration may be shown to be wanting but under the facts the 
burden was upon appellant. 

5. Buzs & NOTES—ACCOMMODATION PAPER—CONSIDERATION, VALIDI• 
TY oF.—Accommodation of persons otherwise obligated to a bank 
constituted valid consideration for the note signed by appellant 
in view of the facts. 

6. BILLS & NOTES—ACCOMMODATION PAPER—CHANCELLOR'S FINDINGS. 
—Chancellor's finding that the signing of the note was not an 
accommodation merely to the bank where evidence reflected it 
could have been to help his sister and brother-in-law out of a 
difficulty held not clearly against the preponderance of the evi-
dence. 

7. FRAUD—DECEPTION—MATTERS OF OPINION.—AD honest but erron-
eous expression of opinion or belief is not fraud, even though 
made in terms of positive personal knowledge and one making 
such a statement concerning a matter not susceptible of exact 
knowledge, in good faith, is not liable for its falsity. 

8. FRAUD—DECEPTION—PROMISSORY REFRESENTATIoNs.—Representa-
tions that are promissory in nature or of facts that will exist 
in the future, though false, do not support an action for fraud. 

9. FRAUD—DECEPTION—EXISTING FACTS OR EXCEPTATIONS.—Rtae that 
fraud cannot be predicated upon representations of events to 
occur in the future does not apply if one makes a false promise 
knowing at the time it would not be kept. 

10. APPEAL & ERROR—CHANCELLOR'S FDTDINGs—nvmvv.—Upon testi-
mony which was conflicting to the extent there were conflicts in 
different portions of testimony of individual witnesses, advan-
tage of the trier of the facts in the opportunity to observe the 
conduct, manner and demeanor of the witness is significant and 
it could not be said his findings were against the preponderance 
of the evidence. 

11. APPEAL & ERROR—FAILURE TO RAISE ISSUE IN LOWER COURT—REP 
vIEW.—Tssue of estoppel could not be reviewed where asserted 
for the first time on appeal. 

Appeals from Dallas and Ouachita Chancery Courts, 
Jim Rowan, Chancellor ; affirmed as modified. 

Dickey & Dickey, for appellants.
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Keith, Clegg & Eckert, for appellees. 

JOHN A. FOGLEMAN, Justice. These suits were orig-
inally brought to recover $100,665.65 on 10 notes of Gar-
land (Jiggs) Anthony, Jr. dating from August 27, 1957, 
and to foreclose three mortgages or deeds of trust given 
by appellants. 

After first filing a general denial, appellants ad-
mitted liability on 6 of the 10 notes, but denied liability 
on the remainder, among which were notes No. 65935 
executed in 1958 in amount of $23,000, No. 86019 in 
amount of $3,980.29, and No. 87602 in amount of $2,- 
360.49. Appellants later admitted liability on note No. 
84798 in amount of $15,321.88. Notes No. 86019 and No. 
87602 were given for interest on the other two notes. 
In the amendment to the answer, appellants asserted as 
defenses: (1) lack of consideration for the original ob-
ligation ; (2) a guarantee of non-liability made to Gar-
land Anthony, Jr. by the bank acting through its presi-
dent ; and (3) unclean hands on the part of the bank. 
In the same pleading there was a cross complaint for 
judgment over against one W. C. Blewster in the event 
that appellants were found liable on the basis that a 
letter of guarantee over the signature of Blewster was 
interpreted to be his personal guarantee to Garland 
Anthony, Jr, rather than that of the bank. A further 
amendment to the answer of appellants asserted the de-
fense of fraud and misrepresentation. This defense was 
based on the following allegations: that W. C. Blewster 
as president and agent of appellee bank misrepresented 
to Garland Anthony, Jr. that Anthony would not be re-
quired to repay the loan; that the note was required to 
assist the bank in its compliance with banking regula-
tions and nothing more ; that a letter of guarantee given 
by W. C. Blewster as president was further assurance 
that Anthony would not be called upon to repay said 
obligations; that Anthony relied upon these representa-
tions to his detriment and to the benefit of the bank ; 
that the board of directors of appellee bank either ex-
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pressly held out to Garland Anthony, Jr. that Blewster 
was acting within the scope of his authority or ac-
quiesced in allowing said representations after it knew 
or had reason to know of such dealings by Blewster; 
that appellees occupied a superior bargaining position 
and influence over Anthony; and that the acts of Blew-
ster, as the bank's president, were a breach of fiduciary 
responsibilities. This amendment contained a counter-
claim for judgment against the bank in•amount of any 
judgment against appellants predicated upon the execu-
tion of these notes as an accommodation to appellees. 

Appellees' reply was a general and specific denial 
of allegations of the second amendment and counter-
claim. Appellees also asserted that any guarantee to 
Garland Anthony, Jr. was ultra vires and denied any 
knowledge or acquiescence by the Board of Directors. 
Appellees further denied that Anthony accommodated 
the bank, asserting that the accommodation was for the 
benefit of Avalene Whitten, a sister of Garland An-
thony, Jr., and her husband, Vernon. They also pleaded 
laches, waiver, estoppel, acquiescence and ratification on 
the part of Garland Anthony, Jr., based upon alleged 
interest payments and failure to deny liability until in-
stitution of these suits. 

The chancery court gave judgment against Garland 
Anthony, Jr. on note No. 65935 for the principal balance 
with interest and attorney's fees, and judgment against 
Blewster in favor of appellant. It cancelled a deed of 
trust purportedly given by appellants on their home in 
Dallas County. No action was taken regarding notes No. 
86019 or No. 87602. The chancellor found : that the letter 
of guarantee referred to in the pleadings was the per-
sonal guarantee of Blewster; that Garland Anthony, Jr. 
had recognized his liability from time to time by pay-
ment of interest, and never asserted that he was not 
liable on the note until after Blewster was dismissed as 
president; that the note was executed by Garland An-
thony, Jr. as an accommodation for his sister and
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brother-in-law as owners of Garland Anthony Lumber 
Company, to which credit was given for the proceeds 
of the note; that a guarantee of non-liability by the bank 
would have been ultra vires and illegal; that there was 
valid consideration for the note; that the defense of un-
clean hands was not sustained because it was not shown 
that any improper activities of Blewster were known or 
approved by the board of directors ; that Garland An-
thony, Jr. should not escape liability for an act which, 
if wrongful, was made to deceive bank examiners or 
other persons; and that Blewster had admitted liability 
to Garland Anthony, Jr. 

Appellee Wilson Rogers, assistant vice president of 
appellee bank, was the only witness offered by appel-
lees. He identified the note in question and stated that 
interest had been paid on No. 65935 to August 10, 1964, 
and that there had been one principal payment of $55, 
leaving a principal balance of $22,945.00. He said that 
notices for interest payments had been mailed regularly 
every three months to Garland Anthony, Jr. He also 
stated that the interest rate shown on the note had been 
changed from 6% to 7% with Anthony's consent. There 
is no question about the proceeds of this note having 
gone to the account of Garland Anthony Lumber Com-
pany, a concern owned by Avalene and Vernon Whitten, 
the sister and brother-in-law of Garland Anthony, Jr., 
and John Franklin Anthony, his brother. 

W. C. Blewster was president and chairman of the 
board of directors of appellee bank from 1942 until he 
resigned in November 1964. Until his connection with 
the bank was severed, he handled all of the transactions 
involved in this litigation and seems to have had a rather 
free hand in conducting the bank's business. 

Garland Anthony, Jr. had done business with the 
bank since 1941. While his loan account was paid in full 
in 1951, he seems to have had a series of business fail-
ures after that time. In all of these businesses lie in-
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curred debts which he liquidated by borrowing money 
from appellee bank. He also borrowed money for living 
expenses and to pay premiums on life insurance pledged 
to appellee bank as security. He mortgaged timber lands 
of the value of $82,000 to secure these debts. The notes 
on which he admitted liability constituted a part of these 
debts. He was allowed by the bank to keep a supply of 
blank notes on hand. He usually arranged for loans over 
the telephone, after which he would fill in and sign a 
note and attach it to a draft for the loan proceeds. 

Blewster solicited the account of Garland Anthony 
Lumber Company for the bank in 1943. He took care 
of its financial needs at all times and even arranged to 
"farm out" loans to other banks when the company 
had exceeded his bank's legal limits on loans. The Whit-
tens had the utmost faith and confidence in Blewster 
because they knew he could get financial assistance for 
them whenever they needed it. This assistance was not 
limited to this business venture, but included a loan of 
money to a wholesale lumber concern in which Whitten 
had to be a silent partner because OPA regulations for-
bade his ownership in such a business. Blewster even 
arranged for the purchase of lumber by this concern 
and was paid commissions which he later refunded when 
financial difficulties arose. The Garland Anthony Lum-
ber Company was permitted to incur overdrafts in sub-
stantial amounts. The Whittens had, on occasion, left 
blank notes in Blewster's hands to be used in case of 
overdrafts. Blewster carried these as "cash items" in 
the bank's assets rather than permitting the bank ac-
count to be overdrawn, but they ale usually referred to 
by the parties as overdrafts. 

Shortly before the execution of the note in issue, 
Blewster called Vernon Whitten and said something 
would have to be done about an accumulated overdraft 
of $23,000. When Whitten went to the bank to discuss 
the matter, Blewster said to let him work on it. This 
was about the time when Blewster expected bank exam-
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iners, and he was doing everything he could to get all 
cash items and 'overdrafts out of the bank. There is a 
conflict in the testimony as to what happened from this 
time on. Blewster said that the matter was discussed 
with the • hittens several times and that they stated 
that they had no way in which they could pay this 
amount and that he suggested that they go to Garland 
Anthony, Jr. to see if some arrangement could be made. 
He testified, however, that he went to Anthony on his 
own. Mr. and Mrs. Whitten both say they made no re-
quest of "Jiggs" and didn't talk to him about the mat-
ter either before or after their conversations with Blew-
ster. They said that they were not close to "Jiggs," 
would not have asked him to help, and did not think be 
would have done so if they had asked. Mrs. Whitten says 
that she did not authorize Blewster to contact her broth-
er and would have objected had she known that he in-
tended to do so. Vernon Whitten said that they did not 
ask Blewster to find a solution for them, insofar as go-
ing to Anthony, individually, was concerned, but that 
Blewster said to give him a little time and he would see 
what he could work out. Blewster says he feels sure 
that he did tell them he was going to Garland Anthony, 
Jr. At any rate, Blewster called Anthony. Anthony 
states that Blewster said, "we're in trouble" and that 
he felt Anthony could help. Blewster advised Anthony 
of the overdraft situation. Blewster says that be dis-
cussed the matter with Anthony on the basis of his bor-
rowing $23,000 to cover the overdrafts. Anthony says 
that Blewster told him these items must be paid before 
bank examiners appeared but assured him he would not 
have to pay the note. He says that he agreed to sign a 
note only because he anticipated future dealings with 
the bank, he was assured he would never have to pay 
the note, and he felt obligated for accommodations by 
the bank through Blewster. He said that it was done for 
the express purpose of helping the bank with examin-
ers and that there was no request to him from the part-
ners of Garland Anthony Lumber Company. He did say 
that his sister expressed her appreciation in a passing
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statement made sometime later. 

At any rate, Garland Anthony, Jr. did execute the 
note and was given a guarantee or indemnity agreement. 
This agreement was written on the letterhead of the 
bank, was addressed to Anthony, and read as follows: 

"Regarding the matter of a $23,000.00 loan to this 
Bank for the benefit of Garland Anthony Lumber 
Company, I wish to personally guarantee this loan 
in the full amount.

Very truly yours, 
/s/ W. C. Blewster 
President" 

Blewster testified that he told Anthony that efforts were 
being made to get a Small Business Administration 
loan for the Garland Anthony Lumber Company and 
that he thought this note would be only a temporary 
loan which would be paid out of the proceeds of .the 
SBA loan. Anthony testified that Blewster guaranteed 
him he would never have to pay the note. He claims 
that he was assured that his signing this note would re-
sult in a substantial favor to the bank. 

Blewster advised the Whittens of the result of his 
conversation with Anthony. Whitten says that when 
Blewster called, he asked that he and his wife come over. 
When they did, Blewster reported that he had worked 
the matter out for them. He filled out a note for them 
to sign and said he had to go to "Jiggs" on this. He 
first testified that they signed a note to "Jiggs" for 
$23,000, but later he was uncertain as to whether An-
thony or the hank was the payee of the note. Mrs. Whit-
ten said that Blewster stated that Anthony had done 
this as a favor to the bank. She signed the note pre-
sented by Blewster without looking to see who the payee 
was. Vernon Whitten said that Blewster said that "we 
gave Jiggs a letter of guarantee" and that Anthony



ANTHONY V. FIRST NAT'L BANK	 1023 

would not have to pay, without any suggestion that 
Blewster was personally guaranteeing Anthony that 
payment of the debt would be made. While Blewster 
testified that he was acting as president of the bank, 
his testimony leaves no doubt about his intention that the 
guarantee be his own personal obligation, even though 
he did not contemplate that the payment of the debt 
would be made with his own funds. Rather, he hoped 
that the lumber company would be able to make the pay-
ment. It was unable to- do so when the SBA loan was 
not made. Efforts to retire this debt through a sale of 
the company to other owners were likewise unsuccess-
ful. For some unexplained reason, Blewster held the 
Whitten note (which showed Anthony as payee when 
delivered) and never gave it to Garland Anthony, Jr. 
He delivered it to appellants' attorney only two or three 
weeks prior to his testimony in this case. Anthony 
claims that he never knew of the note. 

Blewster was asked several times about the reason 
for getting the note from Garland Anthony, Jr. and giv-
ing the guarantee. He always emphasized getting the 
cash items out of the bank. He mentioned both getting 
the bank in condition for examination and helping the 
Whittens. Finally, he says that "Jiggs" Anthony was 
accommodating the Garland Anthony Lumber Company 
to get the cash items out of the bank and that both the 
lumber company and the bank were accommodated by 
getting the overdraft out. Anthony admitted that his 
sister benefited but now claims that this was only in-
cidental to the transaction. 

Notice of interest payments was sent to Garland 
Anthony, Jr. as they became due. Anthony admits that 
he made the first payment, although he claims he did 
so inadvertently. Later he forwarded the notices to 
Garland Anthony Lumber Company which made pay-
ments until tbe sale of the company to new owners in 
1962. Garland Anthony, Jr. paid interest thereafter at 
the insistence of the bank. He admits having paid $4,500
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on the note. He says that he did so for the same reasons 
he signed the note. He claims to have notified Winston 
Wilson, an officer and director of the bank, sometime in 
1963 that this note and one in the amount of $20,000, writ-
ten to cover an overdraft of another concern in which 
Vernon Whitten was interested, were not his obligations 
but those of Blewster. Wilson testified that Anthony 
never denied liability on the note, but merely said that 
one of the notes was made for the benefit of Blewster 
and that he had a note or letter of guarantee and that 
Blewster owed him part of the money. According to Wil-
son, this conversation took place "after 1963 or 1964." 
An inference might well be drawn that this conversation 
took place after Blewster left the bank, although there 
is testimony from which an opposite inference might be 
drawn. 

We are unable to say that the findings of the chan-
cellor are clearly against the preponderance of the evi-
dence. The conduct of Blewster, even if attributed to 
the bank, is not the kind of corrupt conduct justifying 
the denial of relief under the clean hands doctrine. The 
actions of Blewster in the matter were not coercive in 
any way, nor was Anthony under any legal duress. Rep-
resentations made by Blewster were not of existing 
facts but of future prospects and were not such as would 
form the basis of fraud. 

In order to sustain their defense based on the 
"clean hands" maxim, appellants refer to the actions 
of the bank president in manipulating and controlling 
notes for the bank's sole benefit without the maker 's 
or payee's knowledge or request, in controlling cus-
tomers' accounts without their knowledge or request, in 
signing checks on customers' accounts himself, in direct-
ing that dummy or fictitious invoices be attached to 
notes as security for loans, in borrowing money from 
customers' accounts without their knowledge or consent, 
and in devising means of avoiding criticism of over-
drafts from bank examiners in instances not related to 
the obtaining of the particular note in question. It is
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well settled that wrongs collateral to a complainant's 
cause of action may not be invoked as a defense under 
this maxim. The wrong must have an immediate and 
necessary relation to the equity complainant seeks to en-
force or must affect in some manner equitable relations 
of the parties in respect to some matter before the court 
for adjudication. Batesville Truck Line, Inc. v. Martin, 
219 Ark. 603, 243 S. W. 2d 729. 

Appellants also argue that replacing the overdraft 
of Garland Anthony Lumber Company with Garland 
Anthony's note on which he was protected from liability 
by a secret agreement constituted a fraud, bringing into 
play the "clean hands" maxim in his favor. If this con-
stituted a fraud, appellants were not the ones defrauded, 
and Garland Anthony was a party to the fraud. It is 
also well settled that one guilty of fraud in a transac-
tion may not invoke the maxim as that would violate the 
clean hands principle. Sliman v. Moore, 198 Ark. 734, 131 
S. W. 2d 1. Even if deception of bank examiners had 
been the only purpose of the note in question, this was 
as well known to Anthony as it was to Blewster, and 
the "clean hands" defense would not be available to 
him.

Appellants also contend that there was na consid-
eration for the note, it having been given as an accom-
modation to the bank. As between accommodating and 
accommodated parties, the consideration may be shown 
to be wanting. Boqua v. Brady, 90 Ark. 512, 119 S. W. 
677. The burden of proof was upon appellants in this re-
gard, however. Ark. Stat. Ann. § 68-124 [Repl. 1957] 
Johnson v. Ankrum, 131 Ark. 557, 199 S. W. 897; Fisher 
v. Rice Growers Bank, 122 Ark. 600, 184 S. W. 36. Gar-
land Anthony, Jr. admitted that the note was given to 
help his sister on account of obligations she had made in 
excess of ber credit. There can be no doubt that Garland 
Anthony Lumber Company received the benefit of the 
proceeds of the note or that Garland Anthony, Jr. knew 
that it would. The accommodated party was the lumber
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company. The court might well have found that the 
Whittens authorized Blewster to make the approach to 
Anthony on this matter, and they certainly accepted the 
benefits and acknowledged their obligation to him by 
executing their note, even though it was not delivered to 
him. The mew amodation of these parties constituted val-
id consideration for the note signed by Anthony. 

Anthony sought to establish a pattern of dealing 
for the benefit of the bank in this manner by testifying 
of another such transaction which culminated in the exe-
cution of note No. 84789 by him. Oddly, he admits lia-
bility on this very note. This transaction involved an 
overdraft of the enterprise in which Whitten was a silent 
partner. While Anthony says he executed a note for 
$20,000 without knowing who was involved, he received 
in return a note of this concern signed by the known 
partner for the same amount with W. C. Blewster's per-
sonal endorsement thereon. His admission of liability on 
the note which replaced his original note lends support 
to the chancellor's findings rather than to appellants' 
position. 

In Fisher v. Rice Growers Bank, supra, this court 
affirmed the judgment of a chancery eourt sustaining 
the validity of a note given by the makers in order to 
cover overdrafts of a friend who was an officer of the 
payee bank. There it was said that the signing of the 
notes was not an accommodation merely to the bank, but 
was in order to help a friend out of a difficulty. We 
cannot say that the chancellor's finding on this point is 
clearly against the preponderance of the evidence, as 
the signing of the note to help a sister and brother-in-law 
out of a difficulty could well remove the transaction 
from the category of merely accommodating the bank. 
While appellants argue that the note was given wholly 
for a pre-existing debt, there is evidence that the amount 
of the note was deposited to the account of Garland An-
thony Lumber Company and that a note or checks for 
less than the amount of the note sued on were charged
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against this account subsequent to or at the time of the 
deposit. Whether the indebtedness to the bank was evi-
denced by the lumber company's checks or its note at 
the time, the obligation was surrendered in favor of the 
new note. 

Many of appellants' contentions are based on their 
view that the guarantee executed by Blewster was that 
of the bank. While we cannot say that there was no basis 
for this contention, or that the letter is without ambigui-
ty, there is evidence that both Blewster and Anthony 
considered this as a personal guarantee. We have point-
ed out evidence tending to support the contrary finding 
by the trial judge. It cannot be said that these findings 
were against the preponderance of the evidence, particu-
larly in view of the fact that Blewster was indebted to 
Whitten on an accounting from a business venture. The 
letter of guarantee written by Blewster, unlike the letter 
written by the bank president in Binghamton Trust Co. 
v. Auten, 68 Ark. 299, 57 S. W. 1105, relied on by ap-
pellants, pertained only to the guarantee and not to oth-
er matters relating to the bank's participation in the 
transaction. (In the cited case, the bank president's 
fraudulent representations, not his endorsement, were 
charged to the bank.) Furthermore, there is evidence 
which would justify a finding that Blewster was acting 
for the Whittens in this instance. 

Appellants' next point is that there was error in 
failing to find that the bank was barred from recovery 
by reason of fraud and fraudulent misrepresentatiOns 
on the part of Blewster. They base this contention 
upon statements by Blewster that Anthony would not 
have to pay the note and that it would be paid out of 
a Small Business Administration loan and the failure of 
Blewster to inform him that a bank could not legally 
guarantee its own loan or that deceiving the bank exam-
iners might be a violation of law. As previously pointed 
out, we do not feel that the trial court's finding that
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the guarantee to Anthony was given by Blewster per-
sonally, rather than on behalf of the bank, is clearly 
against the preponderance of the evidence. An honest 
but erroneous expression of opinion or belief is not 
fraud, even though made in terms of positive personal 
knowledge. One making such a statement concerning a 
matter not susceptible of exact knowledge in good faith 
is not liable for its falsity. National Life & Accident Ins. 
Co. v. Hitt, 194 Ark. 691, 109 S. W. 2d 426. Represen-
tations that are promissory in nature or of facts that 
will exist in the future, though false, do not support an 
action for fraud. Harriage v. Daley, 121 Ark. 23, 180 
S. W. 333 ; Bankers' Utilities Co. v. Cotton Belt Savings 
& Trust Co., 152 Ark. 135, 237 S. W. 707; Abramson 
v. Franks, 194 Ark. 971, 109 S. W. 2d 1271. The rule 
just stated would not apply if Blewster had made a 
false promise knowing at the time it would not be kept. 
Victor Broadcasting Company v. Malturin, 236 Ark. 196, 
365 S. W. 2d 265. Yet, there is nothing to show that 
Blewster did not have absolute confidence that Garland 
Anthony Lumber Company would receive an SBA loan 
from which the note payable to Anthony, which he ob-
tained from the Whittens, would be paid. His good iaith 
in making this representation was indicated by his will-
ingness to execute a personal guarantee. Appellants' con-
tention is that the transaction violated 18 USC § 656 
prohibiting misapplication of funds of the bank. But the 
cancellation of the overdrafts by reason of, or from 
the proceeds of, the Garland Anthony, Jr. note could 
hardly be said to make the bank's position worse or to 
constitute a misapplication of funds. See Adler v. Unit-
ed States, 182 F. 464 (1910). We find no basis here for 
disturbing the findings of the chancellor. 

In a case such as this where the testimony is so con-
flicting, even to the extent that there are conflicts in 
different portions of the testimony of individual wit-
nesses, the advantage of the trier of the facts in the 
opportunity to observe the conduct, manner and demean-
or of the witness is significant. We are unwilling to
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KJJV that his findings are against the preponderance of
the evidence.

Appellants argue that the court erred in not finding
that appellees were estopped to assort liability on this
note. While wo find no support for this argument, es-
l.oppcl was not pleaded and appears to he assorted for
the first time on appeal.

The court failed to act on notes No. 813019 and No.
87(302. It appears that they arc included in judgment*
for interest, sc » they should he cancelled.

The decree is modified to cancel the notes just de-
scribed, and, as modified, U affirmed.

GAHLASD ANTHONY .JR . KT UX V . FIRST NATIONAL
BANK OF MAGNOLIA ET XL

481 S. W. 2d 2075-4524 & 5-4525

Supplemental opinion delivered September 2, 1968
[Kobefiring denied,]

FftODUCTlON OF INSTRUMENTS,—In Ordt.T
to recover on n note suetl onp it mint be introduced in evidence
or its ab&ftnce explained.

JOHN A. FWLEXAJK. Justice. Appellants state in
ttioir motion for rehearing that notes and #8760:5
have been paid from fundi* handled by the Fiwt Nation
a! Bank of Magnolia, through mistake and without any
authority from appellants* The inference is that tins wa«
done without the knowledge of the appellants until some-
time after the trial of live case.

Duxs a N i n’ts ACTION

A n * examination of the record in ibis case shown
that these noto were never offered in evidence, ntthough
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copies were exhibited with the complaint. While there
is an admission on the part of Garland Anthony, Jr,

that he executed these notes, appellants are correct that
their validity as evidence of an indebtedness by him was
questioned throughout the proceedings and on this ap-
peal. Judgment could not have been rendered in favor
of appellants without the introduction of the original
notes or an explanation for the failure to do so. ( ' lark
v* Shockley, 205 Ark, 507, 169 S* W. 2d 635* This re-

examination also reveals that the statement in the orig
inal opinion that these notes were included in judgments
for interest may not he justified . The record reflects that
it was conceded through statements of counsel that
these notes related to interest attributable to note
(65935. The record is not clear as to the exact manner
in which these notes were handled* It is not entirely
clear whether the bank loaned money to Garland An-
thony, Jr. which was then applied to payment of inter-

est, or whether the notes merely represented accrued
interest. Neither is it clear whether one of these notes
might represent, a part of the $4,500 which Anthony ad-

mits having paid on the principal obligation. In any
event , liability on the notes was controverted and they
were never introduced in evidence. For this reason the
decree of the trial court should have denied recovery
thereon .

In appellees * brief it was stated that these notes
were not in issue and that they had been previously paid
by agreement of the parties during pendency of the ac-

tion. In a reply brief , appellants appropriately called
attention to the fact that tins statement is unsupported
by the record, The record does reflect that counsel For
appellees, during tile trial, stated that liability on these
notes was still in issue.

Appellants now ask that this amount be credited
against the judgment rendered against Garland An-
thony, Jr. There is nothing in the record before us to

justify this action. It is not clear to us whether the ap-
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plkntimi df fuiid^ complained «f by him was made be-
fore ( PR after the rendition of the decree1 in the lower
court*

Bohcaring is denied without prujutUm to any rigid
agtpelUiikts might have to apply to thi * trial court Tor my
i (dief to which the facts might show them to \w entitled
on iiccoiirit of newly discovered evidence and without
]ni judiev to any recovery to which appellants might IN *

entitled in a sepm-ahi action h^ciuisje of iimttors arising
or occurring after the rendition of the decree in the
lower court.

BYKD, J .f dissents.

W IKTilHOP B( H " lv KKEfjliERj (ii 'VcBNOIt KT AL f !.
I hlNl'-ST 11i H 1 [ E CT Ah

m S. W. 2d S5$4594

Opinion delivered May 27, 1968
[ IlehcarSng dcniml July 16, 19R8.J

L Coif ^TiruriONAL LAW SKI*F-RxrcciJTiNG raovisjoNS m:suMn!i» Na—Thcrt in a presumption of law that any arid overf emmtitu-
tloftal provision is aelf -executing, and the impact of this pre-
sumption iihuiiId bu especially groat where the provision is ini-
tiated by the people.

2, COMSTIT1 TIONAL LAW —flELT-EJCECUTING PJiOVlSIGN&—1TESTS IN DTK
TIILMI.NINO.- Among ICAU AS to whether EL convtLtu-ttonai pro-
vision i-3 self -«.i cutting Is dctarminatinii f i n m its language, na^

tufe and objudji* whotheir it is addressed tn legislative or Judicial
branch of the government, ami whether people m adopting the
section intended it to he self -executing.

3, CQNHTmmoNAt. LAW uKrrr- K3o:cwTiNc, PROVISIONS— Si EVTKW*—Unless it denrly appears that a constitutional prevision was
not Intended by the people te he a*lf-executing, Supremo Court
mu ^, held she provisions to be » elf .executing since no conHtnie -
tltin tfijf a gliven power la to bo allowed which plainly defeats
OK* impairs the avowed object -i ,


