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ELAINE DAVIE, WILKINS v. BOBBY GENE DAVIS ET AL


5-4485	 424 S. W. 2d 530


Opinion delivered March 4, 1968 

1. DIVORCE—MODIFICATION OF CUSTODY ORDER—GROUNDS.—In order 
to justify change of custody, there must be proof of changed 
circumstances. 

2. DIVORCD—MODInCATION OF CUSTODY ORDER—WEIGHT & SUFFICIEN-
CY OF EvIDENCE.—Chancellor did not err in refusing to change 
custody where there was no evidence of a change in circum-
stances from evidence adduced at prior hearings or that wel-
fare of child would best be served by change in custody from 
stable home of grandmother where he had remained for several 
years. 

Appeal from Jefferson Chaneery Court, First Di-
vision, Joseph Morrison, Chancellor ; affirmed. 

Bart Mullis, for appellant.
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Wilton Steed, for appellees. 

CONLEY BYRD, Justice. Elaine Davis Wilkins ap-
peals from the dismissal of her petition to change cus-
tody of her son from his paternal grandmother, Martha 
Davis. In 1962, she filed her complaint for divorce from 
appellee Bobby Gene Davis. The chancellor, after hear-
ing a number of witnesses for both parties, granted Da-
vis a divorce on his cross-complaint and awarded cus-
tody of their year-old son to his mother, Martha Davis. 
After appellant remarried, she sought change of cus-
tody. On February 4, 1963, after a hearing, the court in 
effect denied the petition by continuing the matter for 
six months. No further action was taken on that peti-
tion. The testimony of the first two hearings is not in 
the record. 

In 1966, Mrs. Wilkins filed the petition here ap-
pealed from, in which Martha Davis, the grandmother, 
was named a party defendant. After hearing the tes-
timony of the parties and their witnesses, the court ob-
served that there was no evidence of any change of cir-
cumstances, and entered its decree dismissing her pe-
tition. 

For reversal, Mrs. Wilkins urges that the trial court 
erred in refusing to change the custody of the minor 
child to her, the natural mother. Without the transcripts 
of the 1962 divorce hearing, at which the chancellor re-
fused to give custody of the baby to either parent and 
awarded it to Mrs. Martha Davis, and the 1963 custody 
hearing resulting in the court order continuing the mat-
ter for six months, we have no inkling of the evidence 
that prompted the chancellor's original custody order. 
However, these were final orders from which no ap-
peals were taken. The general rule in this jurisdiction 
relative to change of custody is that there must be 
proof of change of circumstances. Appellant demon-
strated that she is making a good home for her husband 
and two children, but there is no evidence in the record
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that this was a change in circumstances from evidence 
adduced at the prior hearings, or that the welfare of the 
child would best be served by a change in custody from 
the stable home of Mrs. Davis where he has remained 
for a number of years. Jackson v. Jackson, 151 Ark. 9, 
235 S. W. 47 (1921). Under this state of the record, we 
cannot say the chancellor erred in refusing to change 
custody. 

Appellant next urges that the court erred in refus-
ing to make specific order for overnight and weekend" 
visitation of the boy with his mother. The court order 
simply stated that "custody should remain vested in 
Martha Davis subject to the right of reasonable visita-
tions of Elaine Davis Wilkins and her husband, and 
Bobby Gene Davis and his wife." The court's oral find-
ings obviously contemplate overnight and longer visits 
with his parents, "to be controlled by the way the child 
develops." The chancellor, of course, has continuing ju-
risdiction to make such further 6rders as may be need-
ed. However, from a review of the testimony it certain-
ly appears that such visitation can be handled among 
the parties on a workable, reasonable basis, in a climate 
of cooperation, without necessity for further court order. 

Affirmed.


