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SOUTHERN FARM BUREAU CASUALTY INS. CO.
v. W. B. ISGRIG Jr. ET AL

5-4458 424 S. W. 2d 164

Opinion delivered February 12, 1968

. [Rehearing denied March 11, 1968.]

1. INSURANCE—CONTRACT & POLICY-—PAROL EVIDENCE, ADMISSIBILITY
OF TO AID CONSTRUCTION.—Where it was not clear or decisive as
to the exact hour and minute insurance policy became effective,
oral testimony, which did not vary or contradict the terms of
the contract,. was admissible to resolve the ambiguity.

2. INSURANCE—COMMENCEMENT OF RISK—WEIGHT & SUFFICIENCY OF
EVIDENCE.—Liability policy held not to cover the accident where
the weight of the testimony showed that the policy was issued, -
paid for and delivered on the same day of the accident, but
after the accident had occurred and that the facts were known
to appellees and appellant’s agent.

Avppeal from Pulaski Chancery Court, Third Divi-
sion, Kay Matthews, Chancellor; reversed.

Cockrill, Laser, McGehee, Sharp & Boswell, for ap-
pellant.

H. Clay Robinson and Harry C. Robinson, for ap-
pellees.

Pavur. Warp, Justice. The sole question here is: When
did an automobile liability insurance policy, issuned by
the Southern Farm Bureau Casualty Insurance Com-
pany, become effective?

The following pertinent facts are not in dispute:

(a) Appellant, the above named insurance com-
pany, issued its policy to W. B. Isgrig, Jr. (appellee
herein) covering an automobile owned by appellee
and involved in a collision, causing injury to Re-
gina Lorene Byrd.

(b) The term of the policy was ‘‘from the effec-
tive date 06/02/65 to 12/02/65 12:01 am. . . .”
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(¢) The collision occurred at 10 or 10:15 on the
morning of June 2, 1965.

This particular litigation began when appellee filed
a complaint in chancery court asking it to declare the
policy in force and to cover the accident, and to direct
appellant to defend a lawsuit brought against him by
Regina Lorene Byrd.

In its answer appellee admitted issuing the policy
as set out above and admitted the date of the accident,
but alleged ‘‘that said policy of insurance was issued
_after said aceident occurred . . ..”’

The trial court found that ‘“said policy was in full
force and effect and afforded protectlon for said acci-
dent’’.

An unusual set of facts are here involved, and a
somewhat unique issue is presented, but we have con-
cluded the case must be reversed.

It is admitted: (a) that the accident happened on
June 2, 1965 not later than 10:30 a.m.; (b) that the in-
surance policy in question had not been actually written
or issued at that time, but was issued, paid for and de-
livered later on the same day of the accident; (¢) that
all these facts were known to appellees and to the agent
of appellant; (d) that no fraud or deception was prac-
ticed by either party, and; (e) that the policy contains
this clause—*‘The term of the policy shall be from the
effective date 06/02/65 to 12/02/65, 12:01 a.m.

It is our opinion that clause (e) above is not clear -
- or decisive as to the exact hour and minute on June 2,
1965 the policy became “‘effective’’. That being true, it
is our further opinion that we can and must consider
'oral testlmony to- resolve the amblgmty

The case of Kansas Czty & Me'm,ph,zs Razlroad C’O '
v. szthsqn, 113 Ark. 305, 168 S. W. 555 conce:r_ned a -
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dispute over the subject matter of a contract, and we
said:

““No rule of evidence was violated in permitting ap-
pellee to prove this state of facts, for it did not vary
or contradict the terms of the contraect, but only ex-
plained the subject-matter thereof. It clearly estab-
lishes a mutual mistake on the part of both partici-
pants in the negotiation as to what they were really
contracting about, that is to say, the purpose for
which the acquired right-of-way was to be used.”’

The subject matter here is the ‘‘effective date’’ of the
insurance policy, so we now consider the testimony rela-
tive to that point.

Mr. Isgrig, Jr. testified, in substance; that on the
day of the accident he went to the agency office of ap-
pellant and reported it to Joe Rodman, an employee;
that he was told he did not have insurance; that he was
sent to see Miss Milligan ; that he had applied previously
for insurance but did not know whether a policy had
been issued since he had not paid for it.

Joe Rodman, appellant’s agent, testified in sub-
stance: I talked to appellee on the day of the accident;
I asked him if he had coverage, and he said ‘“no’’ but
that he needed coverage for the rest of the time. I told
him he could go by the office and ‘‘pay his premium
and coverage would be in effect then but not at the time
of the accident”’.

Miss Milligan, a secretary of appellant, testified, in
substance: Appellee came to the office on the day of the
accident to get the policy; I knew of the accident and
““I told him he didn’t have any coverage at the time of
the accident’’; she further testified: ‘‘He said, ‘well he
knew that but it was a relief to get some insurance.’ ”’

Since the insurance policy itself does not state the
exact time it was to take effect but only when it would
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expire, and in view of the testimony set out above, we
are forced to conclude that the weight of the testimony
shows the policy was not to be in effect when the aceci-
dent happened. '

The decree is therefore reversed, and the cause of
action is dismissd.

FocLeman, J., not participating,



