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Carl WIDMER v. GIBBLE OIL COMPANY


5-4423	 421 S. W. 2c1 886


Opinion delivered December 18, 1967 

1. APPEAL & ERROR-RESERVATION IN LOWER COURT OF GROUNDS OF 
REVIEW-MOTION TO QUASH SERVICE, FAILURE TO REQUEST RULING 
oN.—Appellant by failing to request the trial court to rule on 
his motion to quash service before submitting the case on its 
merits waived the right to raise the point on appeal. 

2. ACCORD & SATISFACTION- .NATURE & REQUISITES IN GENERAL. 
Before there can be an accord and satisfaction, there must be 
a disputed amount involved and a consent to accept less than 
that amount in settlement of the whole. 

8. ACCORD & SATISFACTION-CONTROVERSY AS TO AMOUNT-NATURE & 

REquisrrEs.—While it is not necessary that the dispute or con-
troversy as to the amount involved be well founded, it is neces-
sary that it be made in good faith. 

4. ACCORD & SATISFACTION-PART PAYMENS-OPERATION & EFFECT.-- 
The fact that debtor in sending a check for a less amount than 
he owed wrote "full payment of all accounts to date" on the 
check which was cashed by creditor did not constitute an accord 
and satisfaction in absence of evidence that debtor denied he 
actually owed the full amount demandea. 

Appeal from Sebastian Circuit Court, Fort Smith 
District, Paul Wolfe, Judge ; affirmed. 

Carl Widmer, pro se. 

Warner, Warner, Ragon & Smith, for appellee. 

CARLETON HARais, Chief Justice. Appellant, Carl 
Widmer, brings this appeal from the judgment entered
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by the Sebastian County Circuit Court on a credit card 
account, after an original trial in the Fort Smith Mu-
nicipal Court from which an adverse judgment was ap-
pealed. The Circuit Court tried the case on stipulated 
facts. It is here contended, first, that service had upon 
appellant was void on its face, and second, that there 
was accord and satisfaction. The first point is controlled 
by our opinion in Widmer v. Price Oil Co. Inc., Case 
No. 4424, which is handed clown this day. 

Gibble Oil Company instituted a suit on November 
23, 1966, asking judgment for $67.80, plus costs and 
interest, from the appellant. On November 30, 1966, 
Widmer sent his check to appellee in the amount of 
$9.01,. the check being marked, "Full payment of all ac-
counts to date." Gibble then cashed the check. This is 
the only factual difference between this case and Widmer 
v. Price Oil Compom, for in that ease, the check sent 
in a less amount (than that owed) was not eashed. This 
fact, however, is immaterial. As pointed out in Price, 
there must be a disputed amount involved, and a con-
sent to aecept less than that amount in settlement of 
the whole before there can be an accord and satisfaction. 
The authorities cited there are controlling here, and one 
cited case, NordUnger v. Libow, 240 N. Y. S. 193, did 
involve the creditor's cashing a check from the debtor 
for a lesser amount than was due, and marked, "Full 
settlement of any and all claims." This holding is in 
accord with 6 Corbin on Contracts, Section 1277, Page 
123, where it is said: 

"It is not enough for the debtor merely to write 
on la voucher or on his check such words as 'in full pay-
ment' or 'to balance account,' where there has been no 
such dispute or antecedent discussion as to give reason-
able notice to the creditor that the check is being ten-
dered as full satisfaction." 

In addition, we have held that a dispute or contro-
versy about the amount of an account must be made in
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good faith, i. e., there must be a bona fide dispute. In 
Massachusetts Mutual Life Insurance Company v. Peo-
ple's Loos and Investment Company, 191 Ark. 982, this 
court, quoting 1 C. J. 554, said : 

" 'While it is not necessary that the dispute or con-
troversy should be well founded, it is necessary that it 
should be made in good faith.' " 

As stated in Price, there is no evidence that Widmer 
denies that he actually owed the full amount demanded. 
In fact, it is stipulated that "as of November 23, 1966, 
the defendant Carl Widmer owed the amount of $67.80 
to the Gibble Oil Company as result of credit card pur-
chases made by said defendant from the plaintiff." Fur-
ther, that "prior to November 30, 1966 [the sending of 
the check], no communication was exchanged between 
plaintiff, Gibble Oil Company, and defendant, Carl 
Widmer, in regard to the correctness or validity of 
said account." 

Affirmed.


