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JACK R. BELL, SR. v. THE STATE OF ARKANSAS 

5315	 422 S. W. 2d 668

Opinion delivered January 15, 1968 
1. COURTS—RULES OF DECISION—INTERESTS AFFECTED BY SUBSEQUENT 

przIsIoN.—Warning requirements set forth in Miranda decision 
were not applicable to case tried before June 13, 1966. 

2. CRIMINAL LAW—EVIDENCE—SPONTANEOUS DECLARATION, ADMISSI-
BILITY or.—Defendant's spontaneous confession of a homicide af-
ter being taken into custody for parole violation, without process 
of interrogation, was not inadmissible on ground he was not 
warned of his right against self-incrimination or his right to 
counsel. 

3. EXTRADITION—INTERSTATF.—OFFENSES FOR WHICH ACCUSED MAY 
BE TRIED.—In interstate extraditions [as contrasted with inter-
national extraditions] a defendant can be tried for a crime oth-
er than that for which he was extradited. 

4. INDICTMENT & INFORMATION—PROSECUTION FOR CRIMINAL OF-
FENSE—CONSTITUTIONAL PRovIsIoNs.—The fact that appellant 
was prosecuted under an information filed by prosecuting at-
torney in lieu of grand jury indictment was not unconstitutional. 

5. CRIMINAL LAW—EVIDENCE—PRESUMPTIONS & BURDEN OF PROOF.— 
Failure of defendant to produce an available witness who as-
sertedly had knowledge of his request to trial judge for certain 
witnesses to be brought into court to testify in his behalf and 
that they were not produced, created a presumption that the 
testimony, if produced, would be unfavorable.
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6. CRIMINAL LAW-EVIDENCE-PRESUMPTIONS & BURDEN OF PROOF: 
In view of the redord, defendant failed to meet the burden of 
proving that he requested witnesses in the manner provided by 
law, that the request was duly made, and that the witnesses were 
amenable to subpoena. 

7. CRIMINAL LAWRIGHT TO SPEEDY TRIAL-WATT:1'MT PROVISIONS. 

—Record refuted defendant's assertion of error in not being 
brought to trial at an earlier date where he was in court during 
second term following filing of charge, entered a plea of guilty 
and agreed to his ease being passed, and was thereafter tried on 
4th day of next term. [Ark. Stat. Ann. § 43-1708 (Repl. 1964).] 

Appeal from Monroe Circuit Court, W. J. Waggon-
er, Judge; affirmed. 

Willis L. Plant, for appellant. 

Joe Purcell, Attorney General; Don Langston. Asst. 
Atty. Gen., for appelleo 

LYLE BROWN, Justice. This is a Rule 1 case. Appel-
lant, Jack R. Bell, Sr., was convicted in April 1966, of 
first degree murder. There was no appeal. His present 
petition for release alleges certain constitutional rights 
to have bpan violated. That petition was denied and Bell 
appeals. 

In 1964 Bell, while on parole from the Arkansas 
penitentiary, went to Florida. A parole violation war-
rant was issued for his return. He was taken into cus-
tody in Florida and waived extradition to Arkansas as 
a parole violator. At that time Bell was also under sus-
picion of having committed a murder in Monroe Coun-
ty, Arkansas. However, that suspicion was not revealed 
to Bell at the time of his apprehension in Florida. 
Shortly after the return trip to Arkansas began, Bell, 
without being questioned or coached by the officers, re-
vealed to them that he had committed the homicide but 
explained it was in self-defense. Because of that admis-
sion he was returned to the jail in Monroe County rather 
than to the penitentiary. Other pertinent facts will be 
related as we list and discuss the points here raised by 
appellant.
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1. Appellant contends that the officers should not 
have permitted him to make the oral eonfession on the 
return trip without first advising him of his constitu-
tional rights ; that the confession made was used against 
him in the trial of the case. First, we point out that the 
Miranda warnings are not applicable. Miranda v. Ari-
zona, 384 U. S. 436, 16 L. Ed. 2d 694, 86 S. Ct. 1602 
(1966). Bell's trial was begun before June 13, 1966, the 
effective date of the Miranda warning requirements. 
Second, it is undisputed that Bell volunteered the infor-
mation that he committed a homicide. In the Rule 1 hear-
ing one of the returning officers so testified. Bell cor-
roborated the officer in these words : "I voluntarily told 
them and it was not a killing, it was justified homicide." 
His was a spontaneous admission, as was the situation 
in Bivens v. State, 242 Ark. 362, 413 S. W. 2d 653 (1967). 

2. It is next asserted that "the legal rights of the 
appellant were violated by officers Davidson and Belch-
er, when they took him into custody in Florida, well 
knowing that he would face a murder charge, by not 
advising him of that fact and his rights as to extradi-
tion." 

When Bell waived extradition as a parole violator 
no murder charge was pending against him. In fact he 
was not so charged until some four months after his 
return. At the time of his extradition it is true he was 
suspected of having committed a homicide but that fact 
is of no aid to appellant. As respects interstate extradi-
tions (as contrasted with international extraditions) a 
defendant can be tried for a crime other than that for 
which he was extradited. Lascelles v. Georgia, 148 U. S. 
537, 13 S. Ct. 687 (1892), cited with approval in Frisbie 
v. Collins, 342 U. S. 519, 72 S. Ct. 509 (1952). See El-
more v. State, 45 Ark. 243 (1885). 

3. Appellant was prosecuted under an Information 
filed by the prosecuting attorney in lieu of a grand jury 
indictment. The constitutionality of that procedure is
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questioned but the point is without merit—Coleman v. 
State, 242 Ark. 751, 415 S. W. 2d 549 (1967). 

4. This point is that "the court erred in not ob-
taining witnesses for the appellant, who would have tes-
tified the deceased had no money, eliminating the mo-
tive for the robbery." At the Rule 1 hearing, Bell testi-
fied that at the trial he asked of the court and the sheriff 
that certain witnesses (whom he does not now name) 
be brought into court to testify in his beltalf and they 
were not produced. That was all the evidence to support 
the contention. The trial court found no merit in the con-
tention. Judge Waggoner presided both at the trial and 
at the Rule 1 hearing. Mr. Plant was Bell's court-
appointed counsel at both hearings. Had there been any 
truth-ih-fact in the allegation those officers would have 
been aware of it. Bell was free to .call either or both as 
witnesses, along with the sheriff. The failure to produce 
an available witness who assertedly had knowledge of 
Bell's communication creates a presumption that the 
testimony, if produced, would be unfavorable. Watts v. 
State, 222 Ark. 427, 261 S. W. 2d 402 (1953). 

The proper procedure for obtaining witnesses is to 
obtain subpoenas. Their issuance is routine and a mat-
ter of record. Bell produced no such instruments at the 
hearing. Since Bell and the deceased traveled- through 
several states immediately prior to the homicide it could 
well be that most, if not all, of his desired witnesses were 
beyond the immediate jurisdiction of the court. If Bell 
in fact requested witnesses, when did he make the re-
quest? Was it timely? We cannot tell from the record. 
The burden was on Bell, not only to show that he re-
quested witnesses, but that it was done in the manner 
provided by law, that the request was timely made, and 
that the witnesses were amenable to subpoena. His 
proof is wholly lacking. 

5. Bell's final contention is that the court erred in 
not bringing him to trial at an earlier date. Under Ark.
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Stat. Ann. § 43-1708 (Repl. 1964) he was entitled to be 
brought to trial before the end of the second term after 
the charge was filed. When an accused is incarcerated 
the State has the burden of showing the failure to bring 
him to trial within the statutory period was due to lack 
of time to try the case or was delayed at the request of 
the prisoner. Beckwith v. State, 238 Ark. 196, 379 S. W. 
2d 19 (1964). The record shows he was in court on April 
29, 1966, entered a plea of not guilty and agreed to the 
case being passed. He was thereafter tried on the fourth 
day of the next term. His plea and agreement to pass 
were in the second term following the filing of the 
charge. The record refutes Bell's final point. 

Affirmed.


