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A. E. HENSLEY er uvx v. FARM BUREAU MUTUAL
INSURANCE COMPANY or ARKANSAS

54326 420 S. W. 24 76
Opinion delivered November 6, 1967

1. INSURANCE—VALUED POLICIES—LIABILITY OF INSURER.—~Where
seller of mortgaged property maintained insurance on property
destroyed by fire and buyer, subsequent to purchase, withoat no-
tice to or knowledge of seller, procured insurance on the proper-
ty with loss payable to himself and the bank as mortgagee, seller’s
insurer was liable for the full amount of the policy under the
valued policy statute. [Ark. Stat. Ann. § 66-3901 (Repl. 1966).]

2. INSURANCE—LIMITATION OF LIABILITY —WEIGHT & SUFFICIENCY OF
EVIDENCE—The fact that the policy sued on contained a clause
stating that other insurance may be prohibited or amount of
insurance limited by endorsement was no defense where no
endorsement was attached to the policy.

3. INSURANCE—VALUED POLICY STATUTE—CONSTRUCTION & OPERA-
TION~—Provision in the policy that insurer shall not be liable
for a greater proportion of any loss than the amount insured
shall bear to the whole insurance covering property against
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the peril involved held ineffective as in conflict with valued
policy statute.

4, INSURANCE-—UNJUST ENRICHMENT, RECOVERY AS CONSTITUTING—
WEIGHT & SUFFICIENCY OF EVIDENCE.—Record failed to sustain
insurer’s contention that unjust enrichment was involved.

Appeal from White Cireuit Court, Elmo Taglor,
Judge; reversed and remanded.

Lightle & Tedder and Catlett & Henderson, for ap-
pellapts. '

Cockrill, Laser, McGehee, Sharp & Boswell, for ap-
pellee.

J. Frep Joxnes, Justice. Mr. and Mrs.: A. E. Hensley
brought suit in the White County Circuit Court against
Farm Bureau Mutual Insurance Company of Arkansas
to recover on a fire insurance policy issued in the face
amount of $2,000.00. A jury was waived and the cause
was tried before the trial court sitting as a jury. The
trial court denied recovery and dismissed the complaint
on the equitable theory of unjust enrichment. Mr. and
Mrs. Hensley have appealed and rely upon the following
points for reversal:

1. The contract of insurance was valid at its in-
ception, and remained valid until the time the in-
sured property was totally destroyed, and under
the ‘Valued Policy Statute’ became a liquidated de-
mand on the date of loss.

«9. Appellants as vendors under a Contract of
Sale of the realty upon which the insured property
was located retained a separate insurable interest in
the insured property and subsequent transactions
with persons not parties to the contract sued upon
did not alter the fixed liability of the insuror.

3, The lower court erroneously applied the doc-
trine of unjust enrichment to an action at law con-
trolled by the ‘Valued Policy Statute.’”’
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For some time prior to 1965, appellants had carried
their fire insurance in separate policies with the appel-
lee, Farm Bureau Mutual, and one of the policies was
on a rent house in the face amount of $2,000.00. This
policy was renewed on January 24, 1965, with loss pay-
able clause in favor of the Searcy Bank who held a
mortgage on the property, and the annual premium for
1965 was paid by appellants. On March 2, 1965, appel-
lants entered into a sales contract with H. D. Taylor
whereby they agreed to sell the property to Taylor for
$2,000.00, with $200.00 paid in cash and the balance to
be paid over a period of three years in $600.00 annual
installments. The contract of sale provided :

“BUYER hereby covenants and agrees that he will
keep the improvements on the property fully and
adequately insured with a reputable insurance com-
pany with minimum coverage of $2,000.00, and will
reflect the interest of SELLERS and of the Searcy
Baunk, Searcy, Arkansas.’’

Mr. Taylor did not have money for an insurance
premium when the contract of sale was entered into,
but subsequently, and without notice to, or knowledge of,
the appellants, he did procure an insurance policy on
the property from Glens Falls Insurance Company in
the amount of $2,000.00 with loss payable to himself
and to the Searcy Bank as mortgagee. On September 9,
1965, the house was completely destroyed by fire. Glens
Falls paid the face amount of its policy to Taylor, who
in turn paid appellants the balance due on the sale price.
Appellants paid their indebtedness to the Searcy Bank
and transferred title by appropriate deed to Taylor as
provided in the contract of sale.

We agree with appellants on all three points relied
on for reversal. As a matter of fact, appellee agrees
with appellants on the first two points, but contend in
their argument as follows: )
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“This appeal does not involve a question of the
amount of damages, but whether appellants have
" a right to recovery.

. “A question for determination is whether appel-
lants breached a condition or conditions of their
policy so that appellee may avoid a liability it
would otherwise owe. The trial court found that
they did. A second issue is whether appellants would
be unjustly enriched if permitted to recover. The
trial court found that they would.”

We do not agree with the trial court on either of
these points. We find nothing in the declaration, or in
the application for membership and insurance signed by
appellant, that is shown to be false when signed by ap-
pellants. As a matter of fact the declaration recites that
the premises were inspected by appellee’s agent, Lloyd
L. Brown, who personally inspected the risk, and con-
sidering utility value, recommended that appellee accept
same. T'he property insured was a ‘‘one-story one-fam-
ily tenant dwelling.”’ Appellant testified that this prop-
erty had been sold the previous year on a contract which
was forfeited, and that agent Brown advised him, upon
inquiry, that such contract would not affect the insur-
ance so long as a deed had not been delivered. This is
not denied by appellee. Certainly the insurable risk
should be no-greater on premises occupied by a prospec- -
tive purchaser who had paid $200.00 toward the pur-
chase price than it would be when occupied by a tenant.

We find no merit to appellee’s contention that ap-
pellants violated any of the provisions of the policy by
willfully concealing or misrepresenting any material
facts concerning the insurance subsequently procured by
Mr. Taylor and of which the appellants knew nothing,
until several days after the house burned down.

The policy contains a clause providing that ‘‘other
insurance may be prohibited or the amount of the in-
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surance may be limited by endorsement attached here-
to,”” but we find no such endorsement to the policy.

The policy also contained a provision as follows:

“‘This Company shall not be liable for a greater
proportion of any loss than the amount hereby in-
sured shall bear to the whole insurance covering
property against the peril involved, whether collect-
ible or not.” '

This provision in the policy avails appellee nothing
in the way of defense in this case, as the insured prop-
erty was a total loss.

We have in Arkansas a ‘‘valued policy law”’ with
little change since 1889. Ark. Stat. Ann. § 66-3901 (Repl.
1966) provides as follows:

‘“A fire insurance policy, in case of a total loss by
fire of the property insured, shall be held and con-
sidered to be a liquidated demand and against the
company taking such risk, for the full amount stated
in such policy, or the full amount upon which the
company charges, collects or receives a premium;
provided, the provisions of this section shall not
apply to personal property.”’

The Arkansas case of Mann v. Charter Oak Fire
Ins. Co., 196 Fed. Supp. 604, was a very similar case
to the one involved here. In the Mann case, Mr. Mann
had a policy in force with Trinity Universal Insurance
Co. for $15,000.00 with a mortgage clause to First Fed-
eral Savings and Loan. He owed First Federal $8,000.00.
The Trinity policy prohibited other insurance. First
Federal requested physical possession of the Trinity
policy from Mann, but never did receive delivery of it,
so First Federal procured an additional policy from
Charter Oak in the amount of $8,000.00. The house was
destroyed by fire, Mann collected on the Trinity policy,
paid off the First Federal mortgage and sued on the
Charter Oak policy.
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In holding that Mann was entitled to recover, the
court said:

“The defense based on the prohibition of other in-
surance contained in the Trinity policy and upon
the conduct of Mann in connection with his obtain-
ing payment under that policy does not lack some
ethical appeal, but it cannot be sustained legally.

“An insurance company has the right to stipulate
against other insurance on the insured premises,
and Trinity exercised that right. Charter Oak did
not do so, and, in fact, the prorata clause in its
policy recognizes that the insured may carry other
insurance on the property. Since the Mann property
was totally destroyed by the fire, the Arkansas
‘valued policy’ statute, Ark. Stats. 1947, Cum. Supp.
§ 66-3901, is applicable, and the measure of the loss
is the aggregate of the concurrent policies in force,
with each insurer being liable for the full amount
of its policy. 29 A Am. Jur. Insurance, § 1552; 45
C.J.S. Insurance § 922, p. 1032, supra; see also Ted-
ford v. Security State Fire Ins. Co., 224 Ark. 1047,
278 S. W. 2d 89.”

In 29 Am, Jur., Insurance § 1196, we find the fol-
lowing:

“Tt is recognized by all the cases decided upon the

question that under a valued policy or the provi-
sions of a valued policy statute, the insured insuring
the property at a given valuation accepted by the
insurer at the time of the issuance of the policy as
the value of the insured’s interest may recover the
full value insured, even though he in fact has a
limited or qualified interest worth less than the
amount of the insurance. The insurer may not go
behind the policy and show that the insured’s in-
terest is worth less than the amount of the policy.”’

In Couch on Insurance 2d Vol. 16, § 62:28 is found
the following statement:

-
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‘“The cases in general hold that provisions of poli-
cies on real property for a proportionate liability
in case of co-insurance are inconsistent with statutes
providing for valued policies, and are therefore in-
valid.”’

And again in Couch §§ 62:94-95 appears the fol-
lowing :

‘“A provision in a policy that in case of other in-
surance on the property insured, made prior or sub-
sequent to the policy, the insured shall be entitled to
recover no greater proportion of the loss than the
sum insured bears to the whole amount so insured
therein, applies only to cases where the insurance
covers the same interests, and can have no applica-
tion to insurance obtained upon another distinet in-
surable interest in the property. Conversely stated,
‘other insurance’ within the meaning of an appor-
tionment of loss clause in a policy is other insur-
ance on the same interest.

‘‘Other insurance relates only to insurance held by
the person insured by the policy in question, as con-
trasted with policies naming other persons as the
insured.”’

See United States Fire Ins. Co. v. Hodges, 275 Ala.
243, 154 So. 2d 3; American Century Ins. Co. v. Har-
rison, (Texas Civ. App.) 205 S. W. 24 417

Couch at § 62:100 states

‘‘The policy covering the interest of a vendee under
a purchase contract has no application to the in-
surance issued on the vendor’s separate and dis-
tinet insurable interest.’’

In the Wisconsin case of Ciokewicz v. Lynn Mut.
Fire Ins. Co., 248 N. W. 778, Wisconsin had a standard
value policy statute and also had statutory provisions
whereby an insurance company could provide by policy
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provisions for non-liability for loss or damage occur-
ring while the insured has another contract of insurance,
etc. The owner of a barn obtained a fire insurance policy
on the barn in the amount of $1,400.00 from Lynn Mu-
tual. He later applied to Lynn Mutual for additional
insurance and the application was denied. He then pur-
chased a policy from American Insurance Company in
the amount of $1,900.00 and attempted to cancel his pol-
icy with Lynn Mutual. The barn was totally destroyed
by fire before the cancellation was fully accomplished
and American paid the face amount of its policy. The
owner sued Lynn Mutual on its policy and the facts of
that case, the contentions of the parties, and decision
of the court on the pertinent point involved, may be
concisely quoted from the body of that opinion as fol-
lows:

¢“[4] The policy issued by the defendant con-
tained the following clause: ‘This Company shall
not be liable under this policy for a greater propor-
tion of any loss on the desecribed property or for
loss by an expense of removal from premises en-
dangered by fire, than the amount hereby insured
shall bear to the whole insurance, covering such
property.’ It is contended by the defendant that in
view of this provision in the policy, the so-called
Valued Policy Law, section 203:21, which provides:
“Whenever any policy of insurance is written to in-
sure real property and the property insured is
wholly destroyed, without eriminal fault on the part
of the insured or his assigns, the amount of the in-
surance written in such policy shall be taken con-
clusively to be the true value of the property when
insured and the true amount of loss and measure
of damages when destroyed,’ does not apply in this
case.” * ¥ * . . )

“[6,7] It is further argued that the plaintiff, hav-
ing already been paid $1,300 by the American In-
surance Company, if he be now permitted to recover
the amount named in the policy of the defendant,
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his total recovery will exceed the value of the prop-
erty. This is no doubt true. Most insurers protect
themselves in a situation of that kind by including
in their policies a provision that the insurer shall
not be liable for loss or damage occurring while the
insured shall have any other contract of insurance,
etc., in which event section 203:215 appears to be
applicable. The provisions of the valued policy law
are valid and we perceive no reason why the law
does not apply in this. case. Fox v. Milwaukee Me-
chamics Insurance Co. (Wis.) 246 N. W. 511. Courts
cannot suspend the operation of statutes merely be-
cause an unexpected result may work out in a par-
ticular case. The Valued Policy Law being applica-
ble, it being stipulated that the property was totally
destroyed and the fire was accidental, the plaintiff
should have had judgment for the amount named in
the policy, $1,400, with interest.’’

In the case before us there is no evidence at all of
fraud in the procurement of either of the policies. Each
insured had a separate insurable interest. Subrogation
rights as between the two insurance carriers are not in-
volved. Had the contract purchaser not procured his
own policy, certainly appellee would have been liable
on its policy and payment to appellant on that policy
would not have affected the purchaser’s liability under
the sales contract in the least. Whether the purchaser
paid his indebtedness to appellant out of funds paid to
him by his own insurer or out of some other funds is
no concern to appellee; The liability of Glens Falls to
its own insured is not before us, but its liability could
in no wise affect appellee’s liability to its insured. Al-
though appellee’s policy provided ‘other insurance may
be prohibited or the amount of insurance may be limited
by endorsement attached hereto,’”’ no such endorsement
was attached. Although the policy provides ‘‘this com-
pany shall not be liable for a greater proportion of any
loss than the amount hereby insured shall bear to the
whole insurance covering the property against the peril
involved, whether collectible or not,”’ we interpret ‘‘the
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whole insurance covering the property’’ to amean the
whole insurance procured by the insured on his own
insurable interest and not including insurance on the in-
surable interest of some third party who has contracted
to purchase the insured premises. Even if we should in-
terpret this provision otherwise, it would be ineffective
as in conflict with the Valued Policy Statute in this case.
(Mann v. Charter Oak, supra.)

The appellant did not breach his insurance contract
by not advising appellee of matters he had no knowledge
of until some thirty days after the fire. The actual value
of the insurable interest of the purchaser was not neces-
sarily confined to the amount he agreed to pay for the
premises or the cost of rebuilding the house. The value
of the interest he did insure was fixed at the full face
amount of his policy under the statute, and what he did
with the proceeds was of no concern to appellee. The
insurable interest of the appellants is not questioned,
and we fail to see where unjust enrichment is involved
in this case.

If the appellants were unduly enriched at all in this
case, it was because the purchaser honored his purchase
agreement and paid for the property even though the
house had been destroyed by fire. As between the ap-
pellants and appellee, there was no unjust enrichment
involved. Appellants paid the premium for one year on
insurance in the amount of $2,000.00. The house was
totally destroyed by fire within the year, so appellants
should be paid the face amount of the policy in the
amount of $2,000.00. The record does not show how
many annual insurance premiums appellants had pre-
viously paid to appellee on this and his other property,
but if he had continued to pay premiums on a $2,000.00
poliey for any number of years and no fire had occurred,
appellants would be entitled to no payment under the
terms of their policy, neither would the appellee be un-
justly enriched by the premiums paid.

~ We conclude that the judgment of the trial court
should be reversed and this cause remanded to the trial
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court for entry of a judgment not inconsistent with this
opinion. The trial court will fix and award the penalty
and attorney fee. ‘

Reversed and remanded.



