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[Rehearing denied July 26, 1967.]

1. PLEADING—DEMURRER—SUFFICIENCY OF FACTS TO STATE CAUSE OF
ACTION.—Where record contained nothing to show that appellee
Nutrena ever entered into a contract, chancellor correctly
sustained its demurrers to all causes of action alleged in the
complaint.
CONTRACTS—CONSTRUCTION & OPERATION—PARTIES.—The fact that
appellee Nutrena’s agent witnessed a contract between appel-
lant and appellee did not make Nutrena a party to the contract.
3. FRAUDS, STATUTE OF—ORAL CONTRACT FOR MORE THAN ONE YEAR—
EFFECT OF STATUTE.—Chancellor's decree sustamning demurrers
of appellee Hubbard to causes of action “A" and “D" affirmed
where performance under the oral agreements was for a period
of more than one year
4. PLEADING—DEMURRER—SUFFICIENCY OF FACTS TO STATE CAUSE OF
ACTION.—Where the complaint as to the written contracts n
causes “B” and “C” was good as against appellee Hubbard,
chancellor’s decree sustaining its demurrers reversed and cause
remanded for further proceedings on the merits as alleged against
it.

Lo

Appeal from Garland Chancery Court, Sam W.
Grarratt, Chancellor; affirmed in part, reversed in part.

M. C. Lewis Jr. and William W. GQreen, for appel-
lants,

Wootton, Land & Matthews. and Clayton Farrar, for
appellees.

J. FreEp Jowngs, Justice. This is an appeal from the
Garland County Chancery Court wherein Fred and
Nellie Peters were plaintiffs and George Hubhard & Son
and Nutrena Mills, Inc. were defendants. The suit was
first filed in Cireuit Court and transferred to chancery.
The plaintiffs sought damages for breach of four inter-
woven and inter-related contracts, two of which were
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alleged to be oral and two written. Both of the defend-
ants, the Hubbards and Nutrena, demurred to each of
the four causes of action in the complaint, and all the
demurrers were sustained by the chancellor. The plain-
tiffs refused to plead further and standing upon their
complaint. as amended, have appealed to this court.

Appellants designate the following as points they
rely on:

“I.  The court erred in sustaining the demarrer
of the defendants-appellees Hubbard.

‘“A. The complaint as amended stated good causes
of action and there was no defeect.

‘1. For the caunseof action, it alleged an oral
agreement hetween the parties, with definite
terms, completely performed by Plaintiffs-
Appellants, and breached by Defendants-Ap-
pellees.

2. For the second cause of action, it alleged a
written agreement, a copy being attached and
made a part of the Clomplaint as an Exhibit
performed by Plaintiffs-Appellants, and
hreached by Defendants-Appellees.

‘3. For the third cause of action it alleged a writ-
ten agreement, a copy being attached and
made a part of the Complaint as an Exhibit
performed by  Plaintiffs-Appellants, and
breached by Defendants-Appellees.

‘4. For a fourth cause of action it alleged an oral
agreement with definite terms, performed by
Plaintiffs-Appellants, and breached by De-
fendants-Appellees.

“II. The court erred in sustaining the demurrer
of the Defendant-Appellee Nutrena Mills, Ine.
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““A. The Complaint as amended stated good causes
of action and there was no defeect.

“1. Performance by Defendant-Appellees Hub-
bard to two oral and two written agreements
with Appellants was an original undertaking
by the Defendant-Appellee, Nutrena Mills,
Ine., who was a third party to each agreement
and a beneficiary thereof with substantial
benefits therefrom.

¢2. The four causes of action were properly al-
leged as to he discussed under Point 1.7°

It is difficult indeed to determnine from the plead-
ings filed by appellants, where one cause of action stops
and another bhegins.

As near as we can tell, from the entire record, the
alleged four separate contraects, on which the four sep-
arate causes of aetion werve hased, apparently intended
to cover the productive life span of chickens in suceces-
sive flocks of laying hens to he perpetually renewed by
culling and replacement. Apparently it was intended
that the contraets were to be renewed from time to time
and to continue in foree until a long-term monthly pay-
ment loan from th.rd parties to appellants, made in con-
nection with the construction of the chicken house, was
repaid in full.

Apparently recognizing the difficulty in distinguish-
ing one alleged contraet from uanother, the appellants
have designated the four separate alleged eontracts as
fonr separate eauses of aetion, A, B, !, and D, in their
complaint, and we shall so deal separately with each
cause here,

.More in nature of pointing up the problem than in
stating the solution, the complaint, as amended, is set
out here in some detail.



842

PerErs v. Husparp [242
Under eause ‘*A" the complaint alleges:

**That the plaintiffs, Fred Peters, and Nellie Peters,
are owners of real estate known as Route 1, Box
140, Pearcy, Arkansas; that the Defendants are en-
gaged in the poultry, chicken, egy and feed busi-
ness; that in December ot 1962, the Plaintiffs and
the Defendants entered into an agreement, for and
in consideration of the promises ot the Defendants
Jointly for automatic contruct renewals of egg pro-
duction agreements, and pullet feeding agreements,
with the turnishing of feed and chickens by the De-
fendants, the Plaintiffs entered into an agreement
with the Defendants under which the Plaintitfs were
to construet a large chicken house with a 6,000
chicken eapacity and to purchuse equipraent inelud-
ing a feeder, which equipuient was necessury for
the operation of the chicken houses and maintenance
of a poultry and egg producing farm; that in re-
lianee upon the promises and ugreements of the De-
fendants, the Plaintifts boirowed monev and mort-
gaged their property and constrneted a 6,000 ca-
pacity chicken house at a cost of $3,220.80, not in-
clading the labor of the Plaintitt, Fred Peters,
which was in addition to the other costs, und pur-
chased a Big Dutechman feeder at o eost of $1,047.81;
that in order to do the construction and in order
to make the purchase of the equipment, it was nec-
essary for the Plaintiffs to mortgage their home
and property and to go in debt with large monthly
payments; that the Defendants knew that it was
necessary for the Plaintiffs to borrow money for
the chicken house construetion and the purchase of
the equipment, and agreed with the Plaintiffs and
represented to them that they wounld furnish chick-
ens to the capacity of the Plaintiffs® chicken houses
and furnish feed and provide an outlet for the egys
and poultry and agreed with the Plaintiffs that
the pullet raising and egy production agreements
would he nutomatically renewed
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“‘That the Plaintiffs were instructed by the Defend-
ants to secure as long financing terms as were pos-
sible, that in reliance upon the agreements by the
Defendants and those instructions, the Plaintiffs
borrowed money on a long-term basis; that the
Plaintiffs completely performed by construeting the
6,000 capacity chicken house and purchasing the
feeder and equipment necessary for the teeding and
raising of poultry and the production of eggs.

““That under the agreement 6,000+ chickens to the
capacity of the Plaintiffs were to be furnished on
January 1, 1963; that the Defendants entered into
a partial performance, but did not deliver any
chickens until Mareh 2, 1963, and then did not de-
liver and never have delivered 6,000 chickens to the
capacity of the Plaintiffs and in accordance with the
agreement.

“That subsequently the Detendants breached indi-
vidual egg production and pullet raising agreements
and completely hreached their covenant to auto-
matically renew such agreements; that as a result
of the failme to completely perform and as a result
of thie breach of the Deferdants of the agreement
with the Plaintifts, the Plaintiffs have heen greatly
damaged; that their chicken house has bhecome
worthless to their damage in the amount of $3,-
220.00; that the feeder has become worthless to their
damange in the amount of $1,000.00; that as a result
of the hreach by the Defendants, the Plaintiffs have
incurred a net Ioss of earnings in the amount of
$295.00 per month, totaling $13,570.00, after allow-
ing ercdit for earnings from pattial performance
by the Defendants. That the Plaintiffs are entitled
to recover from the Defendants jointly and severally
the total sum of $17.790.00 for the Defendants’
breach of contract.”

certain, appellants amended this eanse of netion ‘A’ as
follows-

In response to n motion to make more definite and
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‘“The Agreement entered into in December of 1962
by and between the Plaintiffs and the Defendant,
Nutrena Mills, Ine. and the Defendant, Cecil M. Hub-
bard and Larry Hubbard, a partneiship, d/b/a
George Hubbard & Son, was an oral agreement;

“‘The duration of the agreement was for the length
of time it took to clear the cost of construction of
the chicken house and to pay for the special feeder
equipment, and for the length of time that it took
to repay the money and mortgage necessary to con-
struet the chicken house and purchase the equip-
ment; that Plaintiffs speecifically performed within
one year their original duties under the agreement
by purchasing the equipment and construeting the
chicken house and obtained long term financing in
accordance with the instructions of both Defend-
ants.”’ - e

The amendment to this cause of action then con-

tinued with eight additional lengthy paragraphs relat-
ing, primarily, to additional poultry and egg producing
contracts and agreements to renew the contracts, and to
Nutiena'’s agreement to guarantee that Hubbard & Son
would carry out their agreements. To copy the amend-
ment in full would unduly lengthen this opinion and a
tull copy is not necessary for a determination of the
question hefore us.

The Arkansas statute of frauds, Ark. Stat. Ann. §

38-101 (Repl. 1962), provides as follows:

““No action shall be brought; . . . to charge any
person, upon any special promise, to answer for the
debt, default or miscarriage, of another; * * * to
charge any peison upon any contract, promise, or
agreement, that is not to be performed within [1]
vear from the making thereof ; unless the agreement,
promise or contract, upon which such action shall
he brought, or some memorandum or note thereof,
shall he made in writing, and signed by the party
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to be charged therewith, or signed by some other
person by him thereunto properly authorized.’’

Appellant’s cause of action ‘‘A,”’ as amended, al-
leges that the agreement was oral and that its duration
was until a long term indebtedness for the chicken house
is paid off. This cause of action also alleges that the
Hubbards agreed to enter into additional contraets and
then the complaint alleges damages for breach of ap-
parently the same contracts appellants allege that ap-
pellees agreed to enter into.

We conclude that the complaint in eause of action
**A” doeg not state a cause of action on a contraect to
he pertormed within one year and that the chancellor
was correet mn sustaining the demurrers to this cause
of aetion.

For their cause of action ‘‘B’’ appellants alleged:

“That on the 22nd day of January, 1963, the De-
fendants entered into a pullet feeding agreement
with the Plaintiffs, a copy of which is attached as
Exhibit ‘A’ and made a part hereof as though set
out herein word for word. That under said agree-
ment Defendants were to furnish 3,690 pullets on
or about January 17, 1963; that in accordance with
zaid agreement, the Defendants were to furnish the
Plaintiffs with the necessary feed, grit and poultry
medication for the purpose of proper feeding and
care of the pullets; that in the agreement it was
provided that the pullets were to be eared for and
left with the Plaintiffs until they reached twenty
weeks of age; that the Plaintiffs were to be paid
tme cent per bird per week for their serviees in
srowing and earing for said birds; that the Pluin-
titfs fully complied with the agreement, hut that the
Defendants breached the agreement hy failing to
comply with said agreement to the Plaintiffs’ dam-
age in the amount of $73R.00, which Plaintiffs
shonld recover from the Defendants.”’
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By amendment to this cause of action, appellants
alleged:

‘‘Defendants, George Hubbard & Son, never deliv-
ered the pullets as called for in Exhibit ‘A."

Exhibit ‘“A" to the complaint on this cause of ac-
tion is designated ‘‘pullet feeding agreement,”’ and al-
though dated January 22, 1963, under its terms appel-
lee, George Hubbhard & Son, agreed to deliver to ap-
pellants 3,690 pullets on or about January 17, 1963, which
appellants agreed to grow and care for until 20 weeks
of age. Under the terms of this agreement, appellants
were to receive for their services one cent per bird per
week, based on the total of salable hirds at 20 weeks of
age od Maich 2. 1963. This written agreement is signed
by the appellee, Hubbard & Son, as well as the appel-
lants,-and by -aniendment to their ecomplaint appellants
allege ‘‘defendants, George Hubburd & Son, never de-
livered the pullets as ealled for in KExhihit ‘A"’

We conclude that ecause of action **B’’ in appellants’
complaint, was good against appcllee, Hubbard & Son,
on demmrrer, and that the ehaneellor erred 1im sustain-
ing the Hubbard demurrer to this cause of action.

For their cause of action ** (7’ appellants allezed:
1 &

““That on the 2nd day of Mareh, 1963, the Defend-
ants entered into an egg production agreement with
the Plaintifts, a copv of which is attached as Exhib-
it ‘B’ and made a part hereof as fully as though
set out herein word for word. That under said
agreement, Defendants were to furnish 3,561 Hyline
chickens as layers on that date; in accordance with
said agreement, the Defendants were to furnish feed
and the Plaintiffs were to furnish services and col-
lect eggs for which the Defendants were to pay;
that in the agreement it was provided that only the
feeds of Nutrena Mills, Ine. were to he used; that
said lavers were to be left with the Plaintiffs until
they reaehud the laying age of eighteen months and
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thereafter so long as it was economically sound;
that the Plaintiffs were to pay five cents per dozen
for medium to large eggs and three cents per dozen
tor peewee and small eggs; that Plaintiffs fully
complied with the agreement, but Defendants
breached said agreement by picking up said layers
on May 26. 1964, when there was still four months
to go on said contract to Plaintiffs’ damage for
loss of earnings in the amount of $1,214.08, which
Plaimmtiffs should recover from the Defendants.”

The amendments to this cause of action add nothing
to its validity on demurrer, but Exhibit «* B’ filed with
the complaint is entitled ‘‘Dealer-producer egg produe-
tion agreement.”” Under this agreement, appellee, Hub-
bard & Son, agreed to furnish to appellants approxi-
mately 3,561 twenty weeks old chickens and to supply
the chickens with feed, and to pay appellants specified
amounts for various size eggs produced by the chickens.
Appellants were to feed and care for the chickens and
gather, sort, and crate the eggs. This agreement was to
remain 1n effect until the 20 weeks old hirds reached
the age of 18 months. This agreement contained a pro-
vision for continuing the agreement if the bhirds con-
tinued to he produective after they became 18 months of
age. This agreement was dated Mareh 2, 1963, and was
signed by appellants and the appellee, Hubbard & Son.
Appellants allege that appellee breached this contraet
by picking up the chickens on May 26, 1964, and four
months before the expiration of the agreement under
the terms of the agreement.

We conelude that ecause of action **C”’ in appellants’
complaint, was good against appellee, Hubbard & Son,
on demmrrer, and that the chaneellor erred in sustaining
the Hubbard demurrer to this cause of action.

For their fourth cause of action ‘“D’’ appellants
alleged :

““That in May of 1963, the Defendants entered into
an egg production agreement with the Plaintiffs
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whereby Detendants were to furnish 2,200 laying
hens by August, 1963 ; that subsequent to the delivery
of the 2,200 chickens, the Defendants also delivered
to the Plaintitts 200 additional chickens to be layers;
that Pliuntitfs tully perforined, but the Defendants
breached the contract by picking up said layers on
May 26, 1964, when there was eight months produe-
tion to go under the agreement as to laying age; that
by the breach ot the contract by Defendants, Plain-
titfs incurred a loss of earnings and were damaged
in the sum of $1,365.60, which they should recover
trom the Defendants.”’

Aud by amendment to this cause of action, appel-
lants alleged:

X3

- *The agreement of May, 1963 _was an automatic re-
newal of the agreements attached as HExhibit ‘A’
und Exhibit ‘B’ of the original Complaint; the
agreement was made on or about May 1, 1963, and
the terms were the same as the terms ot the written
agreements Exhibit ‘A’ and Exhibit ‘B’; the dura-
tion of the specifie agiecinent as to 2,200 chickens
was to be the same as that under the written agree-
ments in Exhibit ‘A’ and ‘B;’ the agrecment made
on or about May 1, 1963 was an oral antomatic re-
newal of the written agreements listed as Exhibit
AT and Exhnint ‘B7; the 2,200 chickens were (de-
livered on or about May 16, 1963 and were approxi-
mately one month old when delivered.

““The 200 udditional chickens were delivered on or
about June 50, 1963, and were approximately four
months old when delivered.

““The damages in the amount of $1,365.00 were
computed on a basis of average production of the
chickens being 112.8 cases at $1.50 a case or $170.70
per month for a loss of eight months production,
based on production average, totaling $1,365.60."
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The oral agreement alleged in this fourth cause of
action ‘D'’ appears to be based on an agreement to
renew the two written agreements, Exhibits *‘A" and
‘“B,’’ sued on under causes of action ‘“*B'" and ¢“C."’

Apparently the oral contract alleged in cause of
action **D” was to take effect immediately and during
the life of the two written contracts, and was intended
to renew the written agreements some several months
before they were to expire by their own terms.

In any event, the written egg production agieement
as set out in Exhibit ““B"* under cause of action ‘‘C,”’
was to comnmence when the chickens were twenty weeks
old and terminate when they were eighteen months old,
a period of more than one year, The performance under
this oral contract in cause of aetion ‘D’ heing for a
period of more than one year, it falls within the statute
of frauds and we conclude that the chancellor correctly
sustained the demurrers to this cause of action.

If Nutrena’s alleged agreement to guarantee per-
formanee by Hubbard was an oral agreement, it falls
within the statute of frauds. We find nothing in this
entire record to even remotely indicate that the appellee,
Nutrena Mills, Ine., ever entered into a written contract
agreeing to do anything. A contract by appellants and
appellee, Hubbard, and witnessed by an agent of Nutrena

does not make Nutrena a party to the contraect.

We conclude that the chancellor was correct in
sustaining the demurrers filed hy Nutrena to all four of
the causes of action alleged in the complaint.

The decree of the chancellor sustaining the demur-
rers of appellee, Nutrena Mills, Ine., to all causes of
action alleged in the complaint is hereby affirmed, and
the cause dismissed as to appellee, Nutrena Mills, Ine.

The decree of the chancellor sustaining the demur-
rers of appellee, Hubbard & Son, to the first and fourth
causes of aetion ‘“A’ and “D” is heireby affirmed.
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The decree of the chancellor sustaining the.demur-
rer of appellee, Hubbard & Son, to second and third
causes of action on the written contracts in causes ‘‘B”’
and **(!"" is herehy reversed and this cause remanded
for further proceedings toward a trial on the merits in
causes of action “B’’ and *‘C’’ alleged against the ap-
pellee, Hubbard & Son.

Reversed and remanded.



