Azrk.] St. 1. SW. Rv. Co. v. CLEMONS, ETC. 707

St. Lovis SouTHWRSIERN RatLway Co, v, Kann BB
('LEMONS, ETC.

-4185 415 S. W. 2d 332

to

Opinion delivered Méy 29, 1967

NEGLIGENCE—WILLFUL & WANTON MISCONDUCT—NATURE & ELE-
MENTS,—Willful and wanton misconduct 1s, as a matter of law.
higher 1n degree than gross negligence, and involves the element
of conduct equivalent to a constructive intent.

NEGLIGENCE—TRIAL JUDGMENT & REVIEW—SUFFICIENCY OF EVIDINCE
TO RAISE JURY QUESTION.—When evidence gives rise to an infer-
ence of willfulness or wantoness, a jury gquestion is presented,
although such an inference must be reasonably infernrble before
the trial court 1s authorized to submit the issue to the jury.
NEGLIGENCE—WILLFUL & WANTON MISCONDUCT—WEIGHT & SUFFI-
CIENCY OF EVIDENCE.—Where neither res ipsa loquitur, lookout,
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nor discovered peril was relied upon, evidence failed to raise the
degree of negligence to willful and wanton disregard where there
was no evidence that railroad employees knew, or should have
known, of a condition that would naturally or probably result m
mjury to trespasser but proceeded 1n disregard of danger. :

4, NEGLIGENCE—QUESTIONS FOR JURY—WEIGHT & SUFFICIENCY OF
EVIDENCE.—Evidence did not sustain appellee’s assertion that a
jury gquestion was made as to ‘‘some degree” of neg‘llgem.e

5. APFFAL & FRROR—RTVERSAL & REMAN D—NECESSITY OF NEW TRIAL.———
Where reversal was baced on failure of proof, case would be
remanded for retrial for development of proof in abeence of an
affirmative showing there could be no recovery N W

6, NEGLIGENCE—REPETITIOUS INSTRUCTIONS—TRIAL, JUDGMENT & RE-
VIEW.—It 1s improper to instruct jury concerning subject matter
covered by instructions already given, et

NERR R

Appeal from Calhoun Cirecuit Court Melvin Mau,
field Jr, Judge; reversed and 1emanded e

N PRI

)

C'oleman, Gantt, Ramsay & Cox, for ap

¢‘»{4\_ T,

é lan

Wynne & Wynne and W. C. Medley, for ’appellee.

Lyt Browy, Justice, This is an appeal by St. Louls
Southwestern Railway Company from a jury verdlct Of
$15,000 awarded Earl B. ‘lemons as father and next
friend of his fourteen-year-old son, Manon Lee Clemons.
The boy is alleged to have recelved serious injuries from
bemg struck by a metal strip protrudmg from a fI'E‘l("ht
train. The railroad company contends theé-boy was a
trespasser; that willful and wanton negligence, being the
only predicate for liability, was not established as-a mat-
ter of law; and that it was entitled to a directed verdict.

HARE R TN B

el T

Marion Lee Clemons, sixteen years old at the time
of tiial, was the only eye witness presented by plaintiff.
His testimony as to the occurrence is briefly sumra-
rized. He was returning from hog hunting around 11:60
am. and was walking on the rails and ties. When'the
train came into sight he stepped over to the wside.dnd
kept walking. He happened to look up and saw what
appeared to be a metal strip several feet in léngth.-It
was like metal strippings used to tie down logs and
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boxes .on flat cars. The strip was flapping, would hit
the side of the car, bounee outward, and hit the side of
the car again, He raif to a ditch some fourteen to eight-
een feet from the track. The ditch was more than three
feet below the level of the tracks. Notwithstanding this
precaution the long, swinging strip struck him.

Neither res ipsa loquitur, lookout, nor discovered
peril is an issue here. Marion Lee Clemons was & tres-
passer. The liability of the railroad was submitted to
the jury on the theory of willful and wanton disregard.
.. -Our court is committed to the majority rule that
willful and wanton misconduct is, as a matter of law,
higher in degree than gross negligence. Froman v. J. R.
Kelly Stave & Heading Co., 196 Ark. 808, 120 S.W. 2d
164 (1938). There it was said that ¢ willful negligence
involves the elemnt of conduet equivalent to a so-called
constructive intent.”’ '

" When the evidence in a given case gives rise to an
inference of willfulness or wantonness, then the latter
becomes a jury question. But such an inference must be

'y ' )

reasonably inferrible before the trial court is authorized

to submit the issue to the jury. See Steward, Adminis-
trator v. Thomas, 222 Ark. 849, 262 8. W. 2d 901 (1953).
The. most strained interpretation of the evidence in
this case on negligence would not raise the degree of
negligence to willful and wanton disregard. The strong-
est inference that can be drawn is that the train had
proceeded for an unknown distance with a long metal
strip flapping from a freight car. The boy testified that
_since the accident he had seen similar loose strips. Ap-
_pellee argues that since the engineer, fireman, or con-
.duetor, did not inspect the train at the last. terminal
(Texarkana), the inference is left that a proper inspec-
'tion was not made. The conductor testified on cross-ex-
,amination that the inspection of the train was the re-
_spongibility of the car inspectors. Appellee’s attorney
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inquired if the conductor knew whether that inspection
was made and the answer was a categorical ‘“Yes.’’ The
train made no stops between Texarkana and the place
of the mishap near Thornton.

In a situation where neither res ipsa loquitur, fail-
ure to keep a lookout, nor discovered peril is relied upon,
we must have some evidence that the railroad’s em-
ployees knew, or should have known, of a condition that
would naturally or probably result in injury to a tres-
passer but proceeded in utter disregard of the danger.
No such evidence is in the record. If a long metal strip
were flapping from the train, we are left to speculate
whether the break occurred fifty feet, or fifty miles,
prior to striking the boy. As to the knowledge of the
train crew, that time element would be most significant.
It is a matter of common knowledge that within the
right-of-way are located such objects as maintenance
sheds;=switch=stands—signposts;~whistle-boards, signal
light poles, and other structures upon which a long, flap-
ping metal strip would most likely leave its mark. Yet
we are not afforded any evidence in that respect.

The faets in Kuchin v. Chicago & N. W. R. Co., 210
F. 2d 863 (1954), are analogous to the events in this
case. Kuchin was walking along a cinder footpath used
for a number of years by the general public. (Kuchin
only had to establish culpable negligence in order to
recover.) As the train approached Kuchin from the rear,
he stepped a few feet out of the path and away from
the train. He kept walking. He was struck in the back
by an object protruding from the train. As the train,
moving slowly, proceeded on, Kuchin saw a rod *‘stick-
ing out’’ from one of the cars. In reversing a jury ver-
dict the court said:

‘‘The plaintiff makes the further contention that
the projecting bleeder rod was plainly visible, and
that, therefore, it should have been observed by
members of the defendant’s ecrew. The plaintiff said
he first saw the rod ‘sticking out’ when the car from
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which it was projecting was six or seven car lengths
south of the place where he was struck; that he ‘saw
it as soon as he got hit.” However, there is no in-
dication as to how long the offending rod had been
in that position. Neither is there any showing that
members of the crew were so situated that they
should have seen it irrespective of how long the con-
dition had existed. No one would seriously contend
that they were under an absolute duty to observe
instantly every irregnlarity in the equipment re-
gardless of its nature. To say that the train men
should have seen the projecting rod and have avoid-
ed the accident, for no other reason than that the
plaintiff saw it afterwards, is not a sufficient basis
to support a reasonable inference of negligence.”

Certiorari was denied. Kuchin v. Chicago 8 N. W. R.
Co., 348 U. S. 840 (1954). We cite the Kuchin case only
to show that in a very similar faet situation, an appel-
late court held the facts insufficient to establish a lesser
degree of negligence than willful and wanton disregard.

Appellee argues that a jury question was made as
to *‘some degree of negligence.’’ This statement is based
on the assertion that the railroad ‘‘failed to inspect its
equipment and its cars and had a metal strip protrud-
ing 16 feet from a car while the train was traveling 63
miles per hour.”” (The only concrete testimony regard-
ing inspection was that elicited from the conductor by
counsel for appellee. He testified that to his knowledge
the car inspectors at Texarkana inspected the train.)

Starting with the assumption that some degree of
negligence was established, appellee reasons that the
exact degree is solely a matter for the jury. He relies
strongly on the case of Harkrider v. Cox, 230 Ark. 155,
321 S. W. 2d 226 (1959). In this connection Harkrider
holds that the distinetion between gross negligence and
willful and wanton misconduct is very narrow; because
of the fine line of distinction, many cases arise where,
under the facts in those cases, ‘‘the question is one for
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the jury whether the negligence had become willful and
wanton.”” Mr. Harkrider ‘‘deliberately and intentional-
ly drove on the wrong side of the road at a speed of
66 feet per second under conditions which made it im-
possible for him to see more than 100 feet in front of
him."" As a result, Harkrider's guest was injured. Hark-
rider is not authority for appellee’s contention that if
some degree of negligence is shown the jury is permitted
to raise it to willful and wanton disregard.

Appellee cites two cases in which this eourt ap-
proved verdiets for the plaintiffs being struck hy objects
falling or protruding from a train: St. Louis & §. F.
Rd. Co. v. Carr, 94 Ark. 246, 126 S W. 80 (1910),
where a door or other ohjeet protruding from a train
struck plaintitf; St. Louis 1. M. & S. Ry. v. Neely, 63
Ark. 636, 40 S. W. 130 (1897), where a door fell from
a freight train._and injured plaintiff. Carr and Neely
were not trespassers. Willful and wanton disregard was
not an issue.

We come now to the question of whether this case
should be dismissed or remanded. This court has long
adhered to the rule so well reiterated in Fidelity Mutual
Life Insurance Co. v. Beck, 34 Ark. 57, 104 S. W. 533
and 1102 (1907). The general rule is to remand common
law cases for new trial. Only exceptional reasons justify
a dismissal. One of the exeeptions is an affirmative
showing that there can he ne recovery. Pennington v.
Underwood, 56 Ark. 53, 19 S. W 108 (1892). There it
was said that when a trial record discloses ‘‘a simple
failure of proof, justice would demand that we remand
the cause and allow plaintiff an opportunity to supply
the defect.”” To the same effect, see Hinton v. Bryant,
232 Ark. 688, 339 S. W. 2d 621 (1960).

The reversal at hand is based on failure of proof.
It is not impossible that the defeets i proof could be
supplied on retrial. Our comment on the evidence sur-
rounding the breaking of the strap and the lack of proof
by appellee regarding inspection of the train justifies
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that statement. In view of possible retrial we do not, in
all fairness, point out other avenues which might he
worthy of development.

Appellant contends the court erred in giving two
instruetions on negligenece. Instruction No. 7 defined neg-
ligence (AMI 301). Imstruction No. 8 explained the
terms *‘ordinary eave’ and ‘‘negligence’ with respect
to a minor (patterned after AMI 304). It was redundant
to aive hoth. Orvdinary neglicenee was charged only
against the boy and No. 8 would have sufficed. The rail-
road was charged with willful and wanton disregard and
that was covered in another instruction.

Rieversed and remanded.
Warp and Ryrn, [J.J., dissent.
Fosreaan, J., would reverse and dismiss.

Pavr Warn, Justice, dissenting. For reasons set out
below, I do not agree with the majority opinion.

(a)  Marion Lee Clemons testified he was injured
by a long metal strip attached to appellant's ear. There
is no direet testimony to the contrary.

(b) The undisputed testimony is that such strips
are used in the regular course of appellant’s business,
and that they soinetimes hang loose.

(¢) There is no direct testimony that this partie-
ular ear was inspected on this oceasion and found in a
safe condition.

(d) It cannot with reason be argued that such

ard to a person on the right-of-way.

(e) It is not contended that this hazard was the
result of the condition of appellant's premises, i. e. the
right-of-way.
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(f) It is only reasonable to assume that people do
frequently walk on a railroad right-of-way, and that ap-
pellant'is aware of this fact.

In view of the ahove factual situation, which 1s a
matter for the jury only to consider, it is my conclusion
that the case should he affirmed if the jury was justified
in finding appellant was guilty of ordinary (not wanton
and willful) neglicenee This is in accord with our recent
holding in the ease of George Lee Tatum v. Rester, 241
Ark 10539, 412 S, WL 24 293,

Byrp, J., joins in this dissent.

Jorx A. FocLEmaw, Justice, dissenting. I dissent
only as to the remand of this case.

I agree with the acadeniie statements of the major-
ity with reference to remand of a law ecase for a new
trial. The great diffieulty is that none of them are ap-
plicable here. The statement from Penmngton v. Under-
wood, 56 Ark. 53, 19 8. W. 108, is dietum. The court
entereq judgment for the defendant here instead of
remanding

T have found two eases where this court, under what
wele declared to be unusual ewreumstances, remanderd a
case for a new trial upon a reversal for failure of the
trial court to divect a verdict. Reynolds Metals Company
v. Ball, 217 Ark. 379, 232 S. W. 2d 441; Hayes Brothers
Floormg Co v Carter, Adm’z, 240 Axk, 522, 401 S. W.
9d 6. On the other hand, there are numerous cases which
were dismissed upon such a holding here. Some of them
are: Arlansas Cotton Oil Co. v. Carr, 89 Ark. 50, 115
S, W. 925: Arkansas Natural Gas Co. v. Gallagher, 111
Avk. 247, 163 8. W. 791; American National Ins. Co. v.
Hamilton, 192 Ark. 765, 94 S. W. 2d 710; Temple Cotton
O Co. v. Brown, 198 Ark. 1076, 132 S. W. 2d 791;
Southwestern Bell Tel. Co. v. Casson, 199 Ark. 1140,
138 S. W. 2d 406 ; Kroger Grocery & Baking Co. V. Ken-
nedy, 199 Ark. 914, 136 S. W. 2d 470; Missouri Pac. R.
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Co. v. Moore, 199 Ark. 1035, 138 S. W. 24 384: Pacific
National Fire Ins. Co. v. Suit, 201 Ark 767, 147 S. W.
2d 346; Tucker Duck & Rubber Co. v. Harveu, 202 Ark.
1033, 154 S. W. 2d 828; Twin City Pipe Line Co. v. But-
ler, 203 Ark. 240, 156 S. W. 24 222; Brotherhood of Rail-
road Trainmmen v. Drake, 204 Ark. 964, 165 S. W. 24 947 ;

*Woodard v. Holliday, 235 Ark. 744, 361 S. W, 2d 744;
Twin City Amusement Co., Inc. v. Salater, 237 Ark. 206,
372 S. W, 24 224,

It is true that in each one of the latter cases the
court made the usnal comment about the case having
heen fully developed, but I think the statement would
be just as appropriate here. Be that as it may, I feel
that this is an action which brings about an unfair situ-
ation. If the trial judge had directed a verdict, as we
say he should, we would have affirmed and there would
have been no chance for appellee to have a second at-
tempt at his proof. Thus we have put a premium for
plaintiffs - on the erroneous failure of a trial judge to
direct a verdiet. This produces, in my opinion, a wholly
undesirable and indefensible result and one that will
haunt trial judges and this court from henceforth.




