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Barrerr Hamivron, Inc. v. HEUBLEIN-

5-4252 ‘ 416 S. W. 2d 309

Opinion delivered June 5, 1967
[Rehecaring denied July 26, 1967.]

1. INTOXICATING LIQUORS-—ALCOHOLIC BEVERAGE CONTROL BOARD, PRO-
CEEDINGS BEFORE—SCOPE & EXTENT OF REVIEW—Board’s action on
matters of fact must be affirmed if supported by any substan-
tial evidence [Ark Stat. Ann. § 48-1311 (Repl. 1964).]

2. INTOXICATING LIQUORS—BOARD'S ACTION IN APPROVING TRANSFER—
WEIGHT & SUFFICIENCY OF EVIDENCE.—Board’s action in approving
the transfer by appellee held supported by substantial evidence.

3. INTOXICATING LIQUORS—EBOARD MEMBERS, BIAS & PREJUDICE AS
GROUND FOR NULLIFYING ACTION OF—WEIGHT & SUFFICIENCY OF
EVIDENCE—Record did not contain sufficient facts to warrant a
conclusion that board members were so partial or interested that
justice was nullified or barred.

Appeal from Pulaski Cireait Court, Elsijane" Trim-
ble Roy, Judge; affirmed.

Catlett & Henderson, for appellant.

Smith, Williams, Friday & Bowen; By: B. (. Clark,
for appellee.

CoxLEY Byep, Justice. Appellant, Barrett Hamilton,
Inec., pursuant to Ark. Stat. Ann. § 43-1316 (Repl. 1964),
brings this appeal to question the Aleoholic Beverage
Control Board's action in approving the transfer by
appellee, Heublein, Inec., of Smirnoff Vodka from ap-
pellant to Central Distributors, Inc.

Appellee, Heublein, Inec., is a distiller of spirituous
hiquors. Its brands include Smirnoff Vodka, Relska,

Bell’s Scotch, Heublein Vermouth, Pop-Off Vodka and
Hilshire Gin.

Barrett Hamilton, Ine., is a wholesale liquor distrib-
utor which, prior to 1965, was Arkansas wholesaler of
all of appellee’s products and those of four other major
distillers. In February, 1965, Heublein, with Barrett
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Hamilton’s reluctant consent; transferred some of its
brands (not Smirnoff) to Central Distributors, Inc.

Central Distributors, Inec., is a wholesale liquor dis-
tributor which in June, 1966, ha.ndled part of the Heun-
blein products as well as those of three other distillers.

Ark. Stat. Ann. § 48-1311 (Repl. 1964) authorizes
the Director of Alcohohc Beverage Control to adopt
rules and regulations to carry out the intent and pur-
poses of the act creating the Alcoholic Beverage Control
Board (Ark. Stat. Ann. §§ 48-1301—48-1321 [Repl.
1964]). Pursuant to this authorization Regulation 118,
here involved, was adopted. The regulation provides:

‘*All wholesale liquor distributors shall register
their brands of aleoholic beverages handled and dis-
tributed in this State with the Director of Alcoholic
Beverage Control, and no wholesale liquor distribu-
tor shall add an additional brand to his stock with-
out first securing the written approval of the Direc-
tor of Aleoholic Beverage Control; wno distiller,
rectifier, importer or other person shall be perwmit-
ted ... to transfer a brand from one wholesale
hiquor distributor to another . . . without reasonable
cause, which canse must be submitted to the Direetor
of Alcoholic Beverage Control in writing.”’ (Empha-
sis added.)

In notifying the Director of the proposed transfer,
Heublein assigned the following reasons: .

1. Barrett Hamilton, Inc., represents other major
distillers which, of necessity, require considerable
attention tfrom the management of the company.

2. The move would inerease the sales potential for
all Heublein produects:

3. The move will afford Heublein produets oppor-

tunities to reflect sales gains in keeping with nation-
al gains. -
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4. 1'’he move will be 1n the best interest of Arkansas.

The Director approved the transfer after a hearing
on June 21, 1966. In so doing, he found:

‘*T'hat Barrett Hamilton, Incorporated, had been the
Distributor for Smirnoff Vodka in the State of Ar-
kansas for approximately twenty years and that the
sales of such vodka has shown a favorable increase
over this period; that Heublein, Incorporated, has
other brands of alcoholic beverages that have heen
distributed by Central Distributors, Incorporated,
for the past few years, and that it is the desire of
Heublein, Ineorporated, to have the same distribu-
tor to handle all of their brands in this State: that
some unpleasantry had developed between em-
ployees of Heublein, Incorporated, and Barrett
Hamilton; Incorporated,-which is not conducive to.
good business; that the relationship heretofore
existing between Heublein, Incorporated, and Bar-
rett Harmilton, Incorporated, was mnot contractual
but permissive and subjeet to eancellation and ter-
mination at will by either party; and that Heublein,
Incorporated, has shown reasonable cause to trans-
fer the account as required iy Regulation 118 and
should be allowed to transfer all of its brands, in-
cluding the Smirnoff Vodka account from Barrett
Hamilton, Incorporated, to Central Distributors, In-
corporated.”’

On appeal to the Board, additional testimony was
taken and on that testimony and the record made before
the Director, the action of the Director was affirmed.
From the eircuit court’s affirmance of the Board's ae-
tion, Barrett Hamilton brings this appeal, relying upon
the following points:

1. No proof appellant neglected Smirnoff Vodka in
favor of other lines.

2. No proof that transter would afford greater sales
potential for Smirnoff Vodka.
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3. Transfer would penalize refusal to violate law,

4. There being no evidence to support orders below,
transfer of the line constitutes error of law.

5. Quasi-judiical proceedings should be fair—. e.,
the Alecohol Beverage Control Board was not an im-
partial and disinterested tribunal.

Appellant is faced with the limited scope of review
permitted here by Ark. Stat. Ann. § 48-1316 (Repl. 1964),
which provides:

““Within thirty (30) days after the mailing of the
order of the Board, the licensee, if dissatisfied with
the decision of the Bourd, may appeal to the Cirenit
(‘ourt of Pulaski County. The appeal shall be taken
by the filing with the Clerk of the Cireuit Court a
tran~eript of the proceedings hefore the Board. The
Circuit Court shall hear no new evidence on this
appeal and shall render its judgment only on errors
of law. An appeal from the judgment of the Cireuit
Court may Dbe taken to the Supreme Court of Ar-
kansas.”

We interpret the statute to mean that the Board’s
action on matters of fact must he affirmed if supported
by any substantial evidence.

We understand the phrase *‘ reasonahle cause’’ used
in Regulation 118 to refer to that ordinary business care
and prudence exercised by business men in general.

POINT I. We agree with appellant that there is no
substantial evidence to show that it neglected Smirnoff
Vodka in favor of other lines. However, we do not inter-
pret the orders of the Director and the Board approving
the transfer as standing or falling on this one issue,

- POINT II. On the issue that the transfer to Central
Distributors would inerease the sales potential for all
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Heublein’s produects, we hold that there was substan-
tial evidence to support the Board’s finding that Heu-
blein had reasonable cause to transfer Smirnoff Vodka
to Central Distributors.

The testimony of I. L. King-Riggs, southwest re-
gional manager for Heublein, is that the portion of its
lines transferred to Central Distributors in March, 1965,
had shown a dramatic increase in sales after the transfer.
From July through December, 1964, Barrett Hamilton
handled Relska Vodka and sold 78 cases, while from
July through December, 1965, Central Distributors sold
271 cases. From July through December, 1964, Barrett
Hamilton sold 392 cases of Heublein Cocktails and for
the same period in 1965 Central Distributors sold 564
cases. Barrett Hamilton, from July through December,
1964, sold 19 cases of Heublein Vermouth, while Central
Distributors-for-the -same-period-in_-1965_s0ld_25_cases.
Based ou these comparisons, it was King-Riggs® opinion
that if the remainder of the Heublein line were trans-
ferred to Central a similar inerease in sales would be
experienced.

Opposed to the testimony of King-Riggs was that of
Barrett Hamilton, showing that Smirnoff Vodka sales
had advanced under its wholesale distributorship from
38 cases in 1947 to 17,386 cases in 1965. For the period
from July 1, 1965, to June 13, 1966, appellant had sold
18,000 cases of Smirnoff Vodka.

‘When all the testimony is viewed in the light of the
limited review allowed under ¢ 48-1316, above, we must
find that the testimony of King-Riggs was sufficient to
substantiate the Board’s findings that appellee had
reasonable cause to transfer its Smirnoff brand to
Central Distributors,

POINT III. Appellant, by way of an affirmative
defense, undertook to prove that the transfer of Smirnoff
Vodka was being made to Central Distributors hecause
appellant had refused to encourage its salesmen to vio-
late the liquor Fair Trade Law.
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In support of this defense, Malcolm Webre, appel-
lant’s sales manager, testified that on April 28, 1966,
Heublein’s representative, Judd Lynn, told him about a
national sales drive for Smirnoff; that Heublein wanted
appellant to increase its Smirnoff sales for March, April,
May and June, 1966, by 25 per cent; that Liynn wanted
the drive to commence in May; that when Webre ex-
plained the figures were unrealistic, Lynn suggested that
appellant give its salesmen a $500 bonus; that Webre
replied that if they gave that kind of a do-or-die bonus
the salesmen would violate the Fair Trade Law by buy-
ing the business from the retailer, and Mr. Lynn agreed;
and that Webre pointed out that since March and April
had passed, appellant would have to make a 34 per cent
increase in May and June to meet the quota.

Judd Lynn testified for appellee that he talked to
Webre about the sales drive in March and told him the
25 per cent increase was to be made during the month
of January through June; that Smirnoff was running
about an 18 per cent increase in the first three months;
that the 25 per cent inerease was a little less than 10,000
cases; that the amount sold in January and February
was to be subtracted from the 10,000 cases and the bal-
ance was to be sold for March, April, May and June;
and that if each salesman made the goal, each salesman
would receive $500. He did not tell Webre that the reason
for presenting the program was to force Webre’s sales-
men to make deals with their bonus money.

Based on the premise that the 25 per cent increase
was for the four months of March through .June, appel-
lant demonstrahly argues that the figures were so exces-
sive that the actual reason for the transfer of Smirnoff
was that appellant refused to encourage its salesmen to
violate the Fair Trade Law. On the other hand, Heu-
blein points to its exhibit No. 1, notes allegedly in the
handwriting of Bob Brewster. an employee of appellant,
as corroborating Lynn’s testimony that the program
was for a six-months period. On the basis of a six-months
period with credit being given for increased January
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and February sales already made, appellee argues that
the 25 per cent quota was not unrealistic or beyond at-
tainment.

The Board gave credit to Judd Lynn’s testimony
and found that Barrett Hamilton had failed to sustain
the burden of showing that the sales incentive program
was calculated to induce Barrett Hamilton to violate
laws and regulations for the purpose of accelerating
sales of Smirnoff Vodka,

We tind that there is substantial evidence to support
the decision of the Board.

POINT IV. Appellant argues that since there is no
evidence to support the orders of the Board, the transter
of the Smirnoft Vodka constitutes error of law. In this
we find no merit, for as we have already shown under
Point TI, there was substantial~evidetice to sapport the
Board’s finding.

POINT V. Appellant argues that the Aleoholic Bev-
erage Control Board was not an impartial and disinter-
ested tribunal.

At the start of the Board hearing, each of the three
Board members was sworn and responded quite frankly
to appellant’s examination. It was shown that the pres-
ent transfer had been mentioned or discussed generally
at a prior Board meeting; the chairman testified he had
no opinion on the change of brands from one wholesaler
to another which evidence would not change; another
was of the same opinion; and the third stated he did
have an attitude about changing brands because he had
had experience with it some years ago, but he had made
no final decision on the matter at hand. Their testimony
further reflects that one Board member had owned
Central Distributors which he sold in 1955, and that
Heublein had bought some cars from an automobile
company in which another Board member owned a 20
per cent interest.
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No provision is made in the Alcoholic Beverage
Control Act for disqualification of Board members for
bias, prejudice or preconceived opinion. Actually, appel-
lant does not argue bias and prejudice, but preconceived
opinion. The Alcoholic Beverage Control Board, like
most administrative bodies, is expected to be manned
by persons having some knowledge of the problems in-
volved and in this situation one would not expect to find
a member who would not have some preconceived idea
ahout the problems involved in transferring brands from
one wholesaler to another.

Even if appellant argued bias-and prejudice in addi-
tion to preconceived opinion, we do not find sufficient
facts in the record to warrant a conclusion that the
Board members were so partial or interested that justice
was nullified or barred.

For the reasons stated we find no merit to this con-
tention.

Affirmed.



