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PRINCIPAL & SURETY—PUBLIC CONTRACTORS' BONDS—SCOPE & EXTENT OF
SURETY'S LIABILITY.—Supplier sold tires and tubes to a construc-
tion: company hauling dirt as subcontractor for principal on a
highway project and with a trivial exception none of the goods
sold were used or iritended by syhcontractor to be used on the job.
Supplier sought recovery from principal’s surety believing mis-
takenly that the gooils would be used by the construction company
as principal’s subcontractor. HELD: Supplier could not compel
principal contractor or its “surety to pay for supplies not used,
nor intended by purchaser to be used on the job because geller
erroneously concluded, upon inadequate investigation and with no
element of estoppel or misrepresentations, that 'the supplies would
be used upon that particular bended job, :

Appeal from Pulaski ‘Circﬁit Court, Third Division,
Joe Rhodes, Judge; affirmed. '

Spitzbera, Bonner, Mitchell & Hays and Allan W.
Horne, for appellant.

Swth, Williawms, Friday & Bowen; By: Frank War-
den Jr., for appellee. :

- GrorGE Rose Smirm, Justice. Wright Contracting
(lompany was the principal contractor for the construe-
tion of part of Interstate Highway 40 in Lonoke coun-
ty. Wright executed a statutory contractor’s bond, with
the appellee as its surety, to guarantee the payment of
claims for ‘‘materials entering into the construetion or

necessary or incident to or used in the course of con-
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struction” of the highway. Ark. Stat. Ann. § 14-604
(Supp. 1965). v

The appellant, a tire dealer at Hazen, sold $4,433.21
worth of truck tires and tubes to Flint Clonstruction
Company, a hauling eoncern that was working on sev-
eral jobs in the vicinity of Lonoke and Pulaski counties.

One of Flint’s johs was that of hauling dirt as a sub-
contractor for Wright on the Interstate 40 project. With
a trivial exception, none of the tires and tubes sold by
Proctor to Flint were used on the Interstate 40 job or
were even intended by Flint to be used on that job. Nev-
ertheless, Proctor insists that it is entitled to recover the
delinguent Flint account from the appellee, simply be-
cause Proctor believed, mistakenly but sincerely, that its
tires and tubes would be used by Flint as Wright’s sub-
contractor. The trial eourt, upon pIOOf that is‘virtnally
undisputed, made findings of factin favor of the de-
fendant-appellee. We affirm his decision.

Flint, in the performance of its subcontract with
Wright, did not use its own trucks. Instead, it leased
trucks from men who are referred to as brokers—inde-
pendent truckdrivers who owned and operated their own
vehicles. The brokers furnished their own tires and other
accessories. Their trucks bore a painted inseription,
‘*Leased to Flint Construction Company.”’

Flint itself owned a fleet of trucks, bhased in Little
Rock. All the tires and tubes sold by Proctor to Flint
were delivered to Flint in Little Rock and were mounted
by Flint on its own trucks. With one exception the Flint
trucks were used exclusively on jobs other than the In-
terstate 40 project. The exception: Flint’s dispatcher
drove a loaded truck to the Interstate job on one ocea-
sion, but there were so many brokers waiting in line to
deliver their loads that no other Flint-owned truck was
ever sent to that job. The. proof indicates that of 3,000
truckloads of dirt delivered to the job only that one
load was carried in a Flint-owned vehicle.
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Cecil Proctor, who with his wife owns the appellant
company, testified that when he sold the supplies to
Flint he knew that Flint was hauling for Wright as a
subcontractor on the Interstate 40 contract. He made no
investigation of where else Flint might be hauling. A
local representative of the Goodyear Tire & Rubber
Company, whose produets were sold by Proctor, made a
superficial investigation, but he too failed to uncover
the readily ascertainable fact that Flint was working
on a number of jobs in addition to the one for Wright.

The appellant, citing several federal cases constru-
ing a federal statute, puts the issue in this language:
‘‘May a supplier recover the purchase price under a con-
struction hond for goods sold and delivered to a sub-
contractor where the supplier intended in good faith and
reasonably believed that such goods would be nsed on
the bonded joh, or must he show that such goods were
actually used in the construction of the work?’’ We think
a hetter statement of the issue would be: ““May a sup-
plier compel a principal contractor or its surety to pay
for supplies that were not used on the job and were
never intended by the purchaser to be so used, merely
because the seller erroneously concluded, upon inade-
quate investigation and with no element of estoppel or
misrepresentation, that the supplies would be used upon
that particular honded joh?'’ The question answers it-
self. We do not stop to discuss the cases cited, for they
hear little resemblance to the fact situation now before
us. It is plain enough that if the appellant should be
held to be ecntitled to judgment in this ease, prineipal
contractors and their sureties would have absolutely no
way to protect themselves against liability for supplies
sold to subcontractors for use elsewhere.

Affirmed.



