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JorxN T. CROMEANS ¥. STATE
5256 414 S. 'W. 2d 399

- " Opinion delivered May 1, 1967
[Rehearing denied May 29, 1967.]

1. CRIMINAL LAW-—POST CONVICTION RELIEF—RIGHT TO COUNSEL, DE~
NIAL OF.—Appellant was not denied his right to benefit of coun-
sel where he was allowed to communicate freely with an at-
torney of his own choosing upon his arrest, and at the time of
his arraignment when he entered a plea of guilty and waived a
hearing.

2. CRIMINAL LAW—CRIMINAL PROCEDURE RULE NO. 1—SCOPE OF RE-
LIEF.—Where the only question before Supreme Court is wheth-
er appellant’s constitutional rights were violated when he
pleaded guilty, the degree of his alleged offense was not in
issue since relief under Rule 1 does not contemplate a trial de
novo.

3. CRIMINAL LAW—RIGHT TO COUNSEL, WAIVER OF—WFIGHT & SUF-
FICIENCY OF EVIDENCE.—Assertion by appellant, who was 50
years old, had-finished=9th—grade in school; -and had previously
been in court on criminal charges, that he did not knowingly
and understandingly waive counsel when he pleaded guilty held
without merit in absence of showing of mental deficiency.

4. CRIMINAL LAW—POST CONVICTION RELIEF—APPEAL & ERROR.—In
hearing on appellant’s petition, reversible error did not occur
by introduction of letter in evidence which contained nothing
prejudicial and was relevant to appellant’s credibility.

Appeal from Garland Cireunit Court, R. Julian
Glover, Special Judge; affirmed.

William W. Green, for appellant.

Joe Purcell, Attorney General, Don Langston, Asst.
Atty. General, for appellee,

Pavur, Warp, Justice. This appeal comes to us un-
der Criminal Procedure Rule No. 1. The background
facts are summarized below.

On November 16, 1965 John T. Cromeans (appellant)
was arrested in Arkadelphia on information that, while
drunk and driving a stolen automobile, he had a collision
with another car and killed a woman. Appellant was
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placed in jail and later taken before a magistrate. Upon
pleading guilty and waiving a hearing, he was bound
over to the grand jury on a charge of first degree mur-
der. About a week later an information was filed charg-
ing appellant with murder in second degree. Upon ar-
raignment he pleaded guilty as charged and was sen-
tenced to seven years in the penitentiary, the last two
years being suspended on good behavior.

On April 4, 1966 appellant filed a habeas corpus
proceeding in the Garland County Circuit Court, claim-
ing his constitutional rights had been violated, and asking
for a new trial. This petition was later withdrawn and on
October 11, 1966 another petition was filed. In this peti-
tion appellant alleged:

1. He had a preliminary hearing without benefit of
counsel.

9. He was threatened with twenty-one years in the
penitentiary if he did not plead guilty.

3. He was sentenced to seven years (two years sus-
pended) without counsel.

A somewhat lengthy hearing was held before the
Circuit Judge on appellant’s petition. In denying the
petition the court made a written finding of facts and
law.

‘We have carefully read the record of the proceedings
on appellant’s petition and also the findings of the court
and have concluded, for reasons hereafter set out, that
appellant’s eonstitutional rights have not been violated.

One. We find that when appellant was arrested he was
allowed to communicate freely with an attorney of ‘his
own choosing. The same is true at the time of his arraign-
ment, when he entered a plea of guilty. It is true that his
attorney was not present when the plea was made, and
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this is assigned as error under the holdings in Hamilton
v. Alabama, 368 U. S. and Swmith v. State, 401 S. W. 2d
749. These cases are not in point here because they deal
with a jury trial. When appellant here pleaded guilty and
waived a hearing he acted on advice of counsel. This is
not denied. There is no contention here that appellant

made any incriminating statement at the preliminary
hearing.

Two. It is argued by appellant (although not raised
in the petition) that the offense which he committed did
not constitute second degree murder. The trial court held
otherwise and we cannot say it was error.

Rule No. 1 does not contemplate a trial de novo, and
none was had in this instance. Therefore we have no way
of_ knowing what criminal acts. appellant may have com-
mitted. When he pleaded guilty he chose not to raise that
issue. The only question before us is whether appellant’s
constitutional rights were violated when he so pleaded
after consulting with his attorney.

Three. We find no merit in appellant’s contention
that he did not ‘‘knowingly and understandingly’’ waive
counsel when he pleaded guilty. Appellant was approxi-
mately fifty years old, he had finished the ninth grade in
school, and he had previously been in court on criminal
charges. There is nothing in the record to show he
possessed any mental deficiencies.

Fourth. At the hearing below (on appellant’s peti-
tion) a letter written by appellant was allowed to be
introduced in evidence, and this is assigned as reversible
error. We cannot agree. It appears that the letter was
relevant to test the credibility of appellant. In any event,
we find nothing in the letter which was prejudicial to
appellant, and no such prejudice is pointed out by appel-
lant. ’ :

Failing to find that any of appellant’s constitutional
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rights—the right to counsel and the right not to be mis-
treated or coerced—have been violated, the judgment of
the trial court must be, and it is hereby, affirmed.

Byrp, J., dissents.



