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JUDGMENT—SUMMARY PROCEEDING—GROUNDs FOR CHALLENGING.
—Appellant’s contention in challenging the summary judgment
entered by trial court that there was no proof that it ever con-
tracted any obligation to the bank not sustained by the record.
JUDGMENT—SUMMARY PROCEEDING—PRESUMPTION & BURDEN OF
PROOF.—Motion for summary judgment requires the opposition
to remove the shielding cloak of formal allegations and demon-
strate a genuine issue as to a material fact.
JUDGMENT—SUMMARY PROCEEDING—DEFENSE, WEIGHT & SUFFICIEN-
CY OF EVIDENCE TO SUBSTANTIATE.—The offering of an unveri-
fied pleading by appellant to substantiate its defense that a
genuine issue as to a material fact existed did not meet require-
ments of summary judgment procedure.

JUDGMENT—SUMMARY PROCEEDING—NATURE & PURPOSE OF PRO-
CEEDING.—In the face of documentary support for summary
judgment. mere contention that an issue exists, without any
showing of evidence, would defeat purpose of summary judg-
ment procedure.

APPEAL & ERROR—ISSUES NOT RAISFD IN LOWER COURT—REVIEW.—
Point raised by appellant as a defense for the first time on
appeal should have been placed before trial court, with appro-
priate proof, and the trial court given an opportunity to rule
thereon.
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Appeal from Sebastian Circuit Court, Paul Wolfe,
Judge; affirmed.

H. Clay Robinson, for appellant.
Daily & Woods, for appellee.

Lyce Browx, Justice. Summary judgment was
awarded appellee, First National Bank of Fort Smith,
against appellant, Mid-South Insurance Company. Mid-
South appeals from the award, contending there were
substantial issues of fact to be first decided. First Na-
tional filed this suit against three corporations and one
individual, one of the eorporations being Mid-South. The
instrument forming the hasis of the litigation was a
promissory note in the prineipal sun of $150,000.00. The
note was executed by Handley Trading Company, Ine,
and endorsed by National Automobile Insurance Under-
writers of Arkansas, Ine. and Oscar E. t/hambers=All
of these parties, along with Mid-South, were the defend-
ants. Serviee could not be obtained on Handley and Na-
tional; and Chambers does not appeal from the sum-
mary judgment against him.

Mid-South was not an endorser on the note. First
National contends that Mid-South, for valuable consid-
eration received from National Automobile Insurance
Underwriters, assumed the balance of the mnote, heing
$70,000.00. First National attached to itz complaint
photocopies of Mid-South’s records, and of hank records
in support of its contention that Mid-South had assumed
the obligation and had in fact reduced the note to %45, -
000.00. Inits pleadings Mid-South denied it had ever eon-
tracted any obligation to First National, and further,
that Mid-South could not legally assume the obligation
on this note.

In challenging the summary judgment entered by
the court below, Mid-South contends there is no proof
that Mid-South ever contracted any obligation to the
bank. The answer to this contention must be in the nega-
tive.
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A photocopy of a record entitled Minutes of a Spe-
cial Meeting of the Board of Directors of Mid-South In-
surance C'ompany was introduced. The item of business
was the proposed repurchase by Mid-South of its agen-
ey agreement held by National Automobile Insurers, the
consideration being, the assumption by Mid-Sonth of the
balance of the involved note. The Board of Directors ap-
proved the purchase and directed its officers to execute
the instruments necessary to complete the transaction.
Thereafter, Mid-South made thiee payments on the prin-
cipal and interest exceeding $25.000.00.

It is highly significant that Mid-South did not con-
trovert, by affidavit or otherwise, the truthfulness of
the statements contained in the minutes of the speeial
meeting ; nor did they dispute the signatures of the offi-
cers of the eompany contained thereon. The three sub-
stantial payments alleged to have been made were con-
ceded.

The motion for summary jndgment was controvert-
ed by filing an affidavit of a speeial auditor. On or near
March 26, 1966, this anditor is alleged to have inspectad
the available records of Mid-South. He stated that he
could find nothing pertaining to the aforementioned res-
olution, no record of the assumption of the bank note,
and no record of the ageney transfer. It should be noted
that this aunditor was retained to perform a special andit,
in an effort to aseertain what oceurred a year prior to
that audit. It should alse be noted that the control of
Mid-South had in the interim changed hands three times.
So what this auditor could not find a year later does not
controvert written instruments unimpeachably estahblish-
ing the transaection—all of which were previously relied
on by the Insurance Commissioner and by the court in
the rehabilitation proceedings, and served as a basis for
the expenditure of over $25,000.00 by Mid-South in car-
rying out the agreement. Mid-South further certified the

tation of Mid-South Insurance Company, dated April
20, 1965.
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To say that Mid-South never contracted any obliga-
tion to the bank may in the strictest sense be correct;
yet they assumed an obligation owed the bank and made
substantial performance thereon. Mid-South’s board au-
thorized the assumption of the note under date of March
1, 1965. From that time until July 1st, all payments
made on the note were made by Mid-South. Such sub-
stantial payments made exclusively by Mid-South would
indieate it had assumed the debt and caused the bank to
forebear any proceedings against the original maker and
endorsers. By the time the bank did take action, Hand-
ley and National could not he located for service.

Summarizing, the bank supported its Motion for
Summary Judgment with the following documents.

1. The original note in the principal sum of $150,-
000.00, showing that-¥Mid=South= had- unquestionably
made the last three payments thereon totaling %25,000.00
and acerued interest;

2. (all and Waiver of Special Meeting of the Board
of Directors of Mid-South, signed by all the directors;

3. Minutes of Special Meeting of the Mid-South
Board, wherein the board approved the assumption of
the indebtedness owed First National Bank. The bal-
ance was agreed to be $70,000.00. This instrument hears
the signatures of the president and secretary of Mid-
South ;

4. Contract for Rehabilitation of Mid-South Insur-
ance Company, in which contract Mid-South listed its
liabilities, one of which was this same bank note. This
contract contained six signatures;

5. Petition of Harvey G. Combs, Insurance Com-
missioner, State of Arkansas, in a separate action in the
same court, asking the circuit court to approve the plan
of rehabilitation set forth in Ttem 4 ahove.

In the face of all these instruments, the execution
of which was participated in by at least twelve different
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persons, Mid-South filed a single instrument executed by
the special auditor, In a pleading styled Awrended and
Substituted Answer, Counter-Clawm and Cross-Com-
plaint, Mid-South says it received no consideration for
the alleged assumption of the obligation to the bank,
hut admits that it paid $20,000.00 on the note. Thus we
see payments are admitted to have been made under
some type of assumption of obligation, which aetion
‘Mid-South defends on the ground of failure of consider-
ation, The minutes of Mid-South’s board meeting do in
fact deseribe the consideration, the same being a reas-
signment of an agency agreement by National Automo-
bile Insurers. Mid-South tendered nothing to support the
allegation.

Thus it is clear that Mid-South offers nothing to
substantiate its real defense except an unverified plead-
ing. This does not meet the requirements of our sum-
mary judgment procedure,

In Epps v. Remmel, 237 Ark. 391, 373 S. W. 2d 141
(1963), this court approved the following statement
from United States v. Dollar, 100 F. Supp. 881 (1951):
““The motion [for summary judgment] requires the op-
position to remove the shielding cloak of formal alleza-
tions and demonstrate a genuine issue as to a material
fact.”’

In the face of documentary support for summary
judgment, Mid-South would forece the case to trial by
merely contending that an issue exists, without any
showing of evidence. This would defeat the whole pur-
pose of summary judgment procedure.

One other point is relied on by Mid-South, namely,
that the repurchase of an ageney agreement would bhe
classed as an investment and that it is not an eligible
investment for an insurance company under Ark. Stat.
Ann. § 66-2603 (Repl. 1966). Mid-South did not pursue
this contention in the trial court. Nowhere is such an
allegation set out in the pleadings, nor was it raised on
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the motion for summary judgment. If such allegation
as is now made were a defense it certainly should have
been placed before the trial court, with appropriate
proof, and that court given an opportunity to rule there-
on.

Affirmed.



