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1.

(&)

ATTORNEY & CLIENT—COMPENSATION & LIEN OF ATTORNEY—STAT-
UTORY PROVISIONS.—Under the facts and circumstances, intent
and purpose of provisions of Ark. Stat. Ann. § 25-301 (Repl.
1962) was to make sure (in the instant case) that the attorney
represented the client, and that the insurance company would
be aware of attorney’s intention to claim a lien for his fee on
proceeds of litigation before they were paid to his client.
ATTORNEY & CLIENT—ACTIONS FOR COMPENSATION—STATUTORY
PROVISIONS, SUBSTANTIAL COMPLIANCE WITH.—Notice by attorney
to insurance company without his client's signature after at-
torney’s services had been terminated was substantial compli-
ance with statutory provisions under undisputed facts.
ATTORNEY & CLIENT—ATTORNEY'S RIGHT TO LIEN—CONSTRUCTION
OF STATUTES.—Statutes enacted for purpose of avoiding necessity
of filing smt in order to establish an attorney’s lien should
be liberally construed.

ATTORNEY & CLIENT—RIGHT TO COMPENSATION—VALUE OF SERV-
ICES.—Where attorney substantially complied with statute in
giving notice he was entitled to a reasonable attorney’s fee.
INSURANCE—ACTIONS ON POLICIES—ATTORNEY'S FEE, BASIS FOR
AWARDING.—The fact that proof of insured’s disability was not
furnished before attorney gave notice of his claim did not bar
attorney from recovering his fee, liability having attached upon
the happening of the disabiilty although not recoverable until
proof was made. i
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Appeal from Bradley Circuit Court, G. B. Colvin
Jr., Judge; affirmed.

Coleman, Gantt, Ramsay & Cox, for appellant.
Frank W. Wynne, for appellee.

Pavr Warp, Justice. A complaint was filed by At-
torney Paul K. Roberts (appellee, represented by anoth-
er attorney) to collect a fee from the Metropolitan Life
Insurance Company (appellant) based on legal services
rendered in an attempt to eolleet on an insurance policy
written by appellant in which his client was the benefici-
ary.

A jury trial resulted in a judgment in favor of
appellee for $1,000, and this appeal follows.

Facts. The basic background facts, about which
there is no dispute, are as follows. On November 1, 1950
appellant issued its policy to George O. Henley under-
taking to pay, at his death, the sum of 45,000 to his wife,
Mrs. Lela M. Henley. Mr. Henley died January 5, 1964
and when payment was not promptly paid Mrs. Henley
on July 22, 1964, employed appellee to effect settlement,
agreeing to pay a fee. Appellee promptly gave appel-
lant notice of his employment and forthwith hegan writ-
ing letters and gathering information, with appellant’s
knowledge and consent, in an effort to effect payment.
These activities by appellee continued until March 4,
1965 when he was notified by Mrs. Henley that his em-
ployment was terminated. This information was also
made known to appellant.

On May 12, 1965 appellant wrote appellee it would
pay Mrs. Henley the $5,000 when she executed certain
forms and returned them, which she did. On June 3, 1963
appellee wrote appellant that he had ‘‘expended a great
amount of labor and time in the proseeution of Mrs.
Henley’s claim’’, and that he was impressing a lien, un-
der Ark. Stat. Ann. § 25-301 (Repl. 1962) on the pro-
ceeds of the poliey, Replying to this letter on June 10,
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1969 appellant wrote appellee stating, in substance, that
his claim had no merit, and that it would pay the $5,000
to Mrs. Henley ‘‘unless within ten days from the date
of this letter you are able to restrain the company from
doing so by legal process’’. The money was paid to Mrs.
Henley and appellee filed this action on July 7, 1965,
asking for a reasonable attorney’s fee on a quantum
mernit basis.

On appeal appellant urges only two points for a re-
versal.

One. It is that ‘‘appellee was not entitled to an at-
tornev’s lien becaunse he failed to comply with require-
ments for notice in the statute’’.

The statute mentioned above 1s Avk Stat. Ann. & 25-
301 (Repl. 1962). This statute is_.a_lengthy one and 1t
would serve no useful purpose to guote it in full, espe-
cially so due to the point here raised. Suffice to point
out the following language:

“From and after service upon the adveise paity a
written notice signed hy the client and by the at-
torney . . . to be served by registered mail ... .”’
(Emphasis ours.)

Referring to the above language it is appellant’s sole
contention that the notice given by appellee in his letter
written on June 3, 1965 (mentioned previously) was not
signed by the client, Mrs. Henley, It is true that Mrs.
Henley did not sign the notice, but we caunot agree that
this omission is fatal.

As we interpret the intent and purpose of the stat-
ute it was enacted to make sure (in this ease) that ap-
pellee represented Mrs. Henley and that appellant would
be aware of appellee’s intention to claim a lien, for his
fee, on the proceeds of the litigation before they were
paid to the client (Mrs. Henley). We hold that the notice

here given by appellee was a substantial compliance with
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the above provision of the statute, under the nndisputed
facts as previously set out. Here appellant was fully
aware of appellee’s claim before paying the money to
Mrs. Henley. This view is supported by language found
in the emergency clause of Aet No. 306 of 1941 (said
act being 25-301), where 1t explains the reason for avoid-
ing the ‘‘necessity of filing suit under existing laws in
order to establish the lien of attorneys. . .’” This Clourt
has held that a statute of this kind should be liberally
construed: St. Lows, Iron Mountain & Southern Rail-
way Company v. Hays and Ward, 128 Ark. 471 (p. 478),
195 S. W. 28; Slayton v. Russ, 205 Ark. 474 (p. 476),
169 S. W. 2d 571, and Whetstone v. Daniel, 217 Ark. 899
(p. 901), 233 S. W. 24 625.

Having concluded that the notice here given by ap-
pellee was a substantial compliance with the statute, it
follows that appellee is entitled to a **reasonable fee for
his services’, as was held in Whetstone v. Travis, et al,
223 Ark. 856 (p. S58), 269 S. W. 24 320.

Two. We find no reversible error hased on this
point, which is that the statute does not cover an wun-
matured contract right. The thrust of appellant’s argu-
ment appears to be that no liahility or cause of action
attached against it until proof was furnished that Mr.
Henley was continuously disabled from 1961 to the time
of his death (as provided by the terms of the policy),
pointing out such proof was not furnished here hefore
appellee gave notice of his elaim. It is then pointed out
that section 25-301 provides for an attorney’s lien upon
his clients cause of action.

We eannot agree with the above contention. In the
case of Metropolitan Life Insurance Company v. McNeil
192 Ark. 978 (p. 984), 96 8. W. 2d 476, where this same
question was under consideration, we said:

‘*The rule is that liahility attaches upon the happen-
ing of total and permanent disahility, although not
recoverable until due proof of disability was made’’.
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In this case there can be no question about ‘‘due proof”’
being made, hecause the full claim was paid by appellant.

Finding no error, the judgment of the trial court is
affirmed.

Affirmed.



