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Jupire E. DaxNer Crirrorp v. Hermax L. Danwer
5-3960 409 S. W. 24 314

Opinion dehivered November 21, 1966
[Rehearing denied January 9, 1967.]

1. DIVORCE—CUSTODY & SUPPORT OF CHILDREN—FINALITY OF JUDG-
MENT OR DECREE AS TO SUPPORT.—The contention that the consent
order of March 1965 regarding child support was res judicata
and final held without merit. No order for child support is
ever final insofar as concerns the obligation of a father to
support his own children.

2. DIVORCE—MODIFICATION OF DECREE AS TO SUPPORT OF CHILDREN—
WEIGHT & SUFFICIENCY OF EVIDENCE.—Decree denying appellant’s
petition held not against the preponderance of the evidence.

Appeal from Pulaski Chancery Court, Second Divi-
sion, Kay L. Matthews, Chancellor; affirmed.

Jack L. Lessenberry, for appellant.
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U. A. Gentry, for appellee.

Ep. F. McFapoin, Justice. This is a petition by the
mother to require the father to provide child support
for his three children. The Chancery Court denied the
prayed relief and the mother prosecutes this appeal.

Judith and Herman Danner were married in Little
Rock in June 1958: and three little boys were born of
that marriage: David, born June 1959; Curtis, bhorn
September 1960; and Roger, born December 1961. The
Danners separated in August 1964 and in November
1964 Judith Danner was awarded a divorce, the care and
custody of the children, and $150.00 per month for sup-
port of the children; but she was restrained ‘‘from per-
manently removing the said minor children out of the
State of Arkansas without the consent of the Court or
the written consent’” of Herman Danner.

In March 1965 Judith Danner petitioned the Pulaski
Chancery Court for permission to allow her to per-
manently remove the children to another State. This pe-
tition was resisted; and on Mareh 30, 1965 there was a
hearing by the Court: and the order recites:

«‘The Court finds the parties have agreed that the
plaintiff, Judith E. Danner, may take the children
of the parties ... from the jurisdiction of the Court
and may establish a permanent residence in a for-
eign State . ... The plaintiff [Judith E. Danner]
agrees to support said children and the defendant
is relieved from any further obligation for support
thereof as long as the children remain out of the
State. The Court finds that such agreement is rea-
sonable under the circumstances, and that it is for
the best interest of the children that said agreement
be confirmed by order of the Court.”

The order of March 30th confirmed the agreement
but had this further recitation:

““ And the Court doth retain control and jurisdietion
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of this cause for such further orders and proceed-
ings as may be necessary to enforce the rights of
the parties and for the well-being of the said three
minor children.’’

Mrs. Judith Danner married Mr. Clifford on March
24, 1965, and removed the children to the State of
Georgia, where they are now living with their mother
and stepfather, Mr. Clifford: and there was a proceed-
ing in Georgia in September 1965 to have the children’s
last name changed to Clifford, but this was without no-
tice to Mr. Danner.

On November 5, 1965 Mrs. Judith Danner-Clifford
filed her present petition in the Pulaski Chancery Court,
seeking an order to require Mr. Danner to contribute to
the support of the children, even though they continued

to7live in Georgia with Hér and her new husband. She
claimed: (a) that she did not fully understand the agree-
ment on which the said consent order of March 1965 was
based; and (b) that there had been a change in condi-
tions in that the children were growing up and needed
more financial support and that Mr. Danner was making
more money than he had formerly made. The petition
was resisted by Mr. Danner. The Chancery Court heard
the evidence offered in support of and in resistance to
the petition; and on December 1, 1965, entered an order
denying the petition. From that order there is the pres-
ent appeal.

Mr. Danner urges that the consent order of March
1965 is res judicata and final. We find no merit in this
contention. No order for child support is ever final in-
sofar as concerns the obligation of a father to support
his own children. Lively v. Lively, 222 Ark. 501, 261
S. W. 2d 409; Robbins v. Robbins, 231 Ark. 184, 328
S. W. 2d 498; and McCall v. McCall, 205 Ark. 1123, 172
S. W. 2d 677. Furthermore, in the consent order of
March 1965 the Chancery Court specifically retained
Jurisdiction of the case concerning the welfare of the
children.
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Mrs. Danner-Clifford says that she did not fully un-
derstand what was the force and effect of the consent
order of 1965 ; but she has no corroboration for her pres-
ent claim of misunderstanding, and we attach very little
weight to such claim.

We come then to the real issue: do the children need
support money from Mr. Danner, their father? Mr.
Danner is a pipefitter by vocation and makes approxi-
mately $6,000.00 per year and is not shown to have any
other assets. From this amount he could contribute to
the support of the children if they needed it: but we
find no such need shown. Mr, Clifford, the present step-
father (who has had the children’s name changed to
Clifford), is a drug salesman in Atlanta, Georgia, and
earns over $8,000.00 per year and is buying a home.
When he married Mrs. Danner-Clifford he agreed to
support and eare for her and her children. He is doing
it and does not seem to he ecomplaining about it. There
is no evidence that the three children are other than
amply provided for; and we do not find any such evi-
dence of change of circumstances as would justify a mod-
ification of the March 1965 order. In Haney v. Haney.
235 Ark. 60, 357 S. W. 2d 19, we said: ‘* Any inerease in
allowance for the support of minor children must be
based on a showing that conditions have changed since
the entry of the divoree decree.”’

After a careful review of the evidence we cannot
say that the chancery decree is against the preponder-
ance of the evidence,

Affirmed.



