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FRED ALVIN BEELER V. JAMES WALTERS 

5-3974	 407 S. W. 2d 739

Opinion delivered November 7, 1966 

1, APPEAL & ERROR—APPEAL FROM ORDER GRANTING NEW TRIAL—

ABUSE OF TRIAL COURT'S DISCRETION.—Upon appeal from an order 
of the trial court setting aside a verdict and ordering a new 
trial [which is permissible under Ark. Stat. Ann. g 27-2101 
(Supp. 1965)], the trial court's order will be sustained unless 
the verdict is so clearly supported by the preponderance of the 
evidence as to indicate an abuse of the trial  court's discretion. 

2 APPEAL & ERROR—ABUSE OF TRIAL COURT'S DISCRETION IN ORDER-

ING A NEW TRIAL—REvIEW.—No abuse of discretion was found 
where the principal issue was credibility, the trial judge was in 
a better position to weigh the evidence, and it could not be said 
his determination was contrary to the preponderance of the evi-
dence. 

Appeal from Pulaski Circuit Court, Third Division, 
Tom Gentry, Judge ; affilmed. 

Wright, Lindsey & Jennings and William R. Over-
ton for appellant_ 

Aceltione & King, for appellee. 

GEORGE ROSE SMITH, Justice. This ls an action for 
personal injuries suffered by the appellee in a traffic 
accident in downtown Little Rock. The jury's verdict 
was for the defendant, but the trial judge set the verdict 
aside and ordered a new trial. This appeal is from that 
order, as the statute permits. Ark. Stat. Ann. § 27-2101 
(Supp. 1965). 

In a case of this kind we sustain the trial court's 
order unless the verdict is so clearly supported by the
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preponderance of the evidence as to indicate an abuse 
of discretion on the part of the trial judge. Koontee v. 
Owens, 236 Ark. 379, 366 S. W. 2d 196 (1963). In this 
instance we find no abuse of discretion. 

In the court below there was no question about the 
defendant's fault. Walters was seated as a passenger in 
a stationary car when it was struck from behind by 
Beeler's vehicle. The substantial issue for the jury was 
whether Walters's asserted injuries were real or feigned. 

Walters testified that he was shaken up by the col-
lision, that his knee struck the dashboard, and that he 
developed stiffness in his neck and in his back. Two days 
after the accident he consulted Dr. Murphy, who pre-
scribed heat therapy and a supporting collar for Wal-
ters 's neck, which he wore for about a week. Six months 
after the accident Walters's knee had become so painful 
that an operation was necessary. 

Walter's testimony was by no means uncorroborat-
ed. The patrolman who investigated the collision at the 
scene stated that Walters appeared to be shaken up. Dr. 
Murphy testified that he found no objective signs of an 
injury to Walters's neck or back, but he accepted his 
patient's complaints and prescribed treatment accord-
ingly. Dr. Murphy explained that the knee operation 
was for the removal of a cyst that antedated the acci-
dent and might have been aggravated by it. 

At the trial the principal issue was unquestionably 
that of credibility. The trial judge, who hears the testi-
mony as it is given, is in a much better position than 
we are to determine where the weight of the evidence 
lies. Here we cannot say that his determination is con-
trary to the preponderance of the testimony. 

Affirmed. 

AmsLER, J., not participating.


