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Opinion delivered October 3, 1966 

1, JURY—QUALIFICATIONS OF JURORS AS VOTERS—STATUTORY FROVI-
SIONS.—Voter qualifications of jurors during period of change 
in voter registration system under Amendment 51 were regu-
lated by Act 126 of 1965 which eliminated ground for motion 
to quash the jury panel. 

2. JURY—COMPETENCY OF JURORS—CHALLENGES & OBJECTIONS.— 
Appellant could not complain of the composition of the jury 
since record failed to show he had exhausted his peremptory 
challenges, 

3. CRIMINAL LAW—CORROBORATION OF ACCOMPLICE—SUFFICIENCY OF 
EVIDENCE.—Evidenee of corroboration which connected defendant 
with the commission of the crime held to be of substantial 
character and justified submission of question of defendant's 
guilt or innocence to the jury. 

4. CRIMINAL LAW—ARGUMENT & CONDUCT OF COUNSEL--REVIEW.— 
Objection to alleged improper remark of prosecuting attorney, 
which was made by appellant after jury had retired, came too 
late, and the point could not be urged for the first time on 
appeal. 

Appeal from Mississippi Circuit Court, Osceola Dis-
trict, John S. Mosby, Judge ; affirmed. 

Jack L, Lessenberry, for appellant. 

Bruce Bennett, Attorney General ; H. Clay Robin-
son, Asst. Atty. Gen., for appellee.
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ED. F. McFADDIN, Justice. Appellant, Johnny Paul 
Shipp, was charged, tried and convicted of the offense 
of robbery [Ark. Stat. Ann. 41-3601 (Repl. 1964)], 
and brings this appeal. His motion for new trial con-
tains 25 assignments, which we will group and consider 
in suitable topic headings. 

1. Motion To Quash The Jury Pavel. This was a 
two-point motion. The first point was that the jurors 
were not qualified because they had not complied with 
the recent Amendment No. 51. That point was complete-
ly answered in the cases of Coger v. Fayetteville, 239 
Arlr. 688, 392 S. W. 2d 622 ; and Harris v. State. 239 
Ark. 771, 394 S. W. 2d 125; wherein we held that the 
Aet No. 126 of 1965 was valid and was passed tn elimi-
nate just such a motion as was here made. The second 
point of the motion to quash was that Negroes had been 
excluded from the petit jury panel; and that even though 
the appellant was a white man, still he was entitled to 
have Negroes on the jury panel. We see no need to dis-
cuss the merits, if any, of this point, because the record 
1101 . 1, fails to sdInw that the appellant exhausted his 
peremptory challenges. In such a situation we have held 
that the appellant cannot complain of the composition 
of the jury. One such recent case so holding was Trotter 
olud Harris v. State, 237 Ark. 820, 377 S. W. 2d 14, cert. 
denied 379 U. S. 890, in which we said: 

"Throughout the years, no rule of procedure has 
been more consistently adhered to than the rule that 
a defendant cannot complain of the composition. of 
the jury if he does not exhaust his challenges. In 
Benton v. State. 30 Ark. 32, decided in 1875, Chief 
Justice English pointed out that this rule had stood 
as a preeept of criminal practice in this state, for a 
period of over 22 years. In a long line of eases, we 
have consistently upheld the rule to the present 
time. A cursory examination of our cases reveals 
over thirty-five criminal cases in which this rule has 
been cited and adhered to . . ." 

II. Sufficiency Of The Evidence. The State of-
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fered evidence which showed that the appellant had per-
suaded Lee Edwin Goolsby to rob the Joiner branch of 
the First National Bank of Osceola, so that the appel-
lant and Goolsby could use the money in a joint ven-
ture; that on Monday morning, February 8, 1965, Gools-
by went alone to the bank and at the point of a loaded 
pistol took in excess of $9,000.00; that Goolsby con-
cealed the money at his home and it was subsequently 
recovered. Goolsby admitted all of this and said that the 
appellant had suggested the planned robbery. If the evi-
dence of Goolsby, the accomplice, was corroborated to 
the extent required by law, then the evidence was suffi-
cient to support the appellant's conviction; and that 
brings us to the issue of corroboration of the accomplicP 
Goolsby. 

III. Corroboration. Our statute on corrobora-
tion is Ark. Stat. Aim. 43-2116 (Repl. 1964), which 
reads : 

"A conviction cannot be had in any case of felony 
upon the testimony of an accomplice unless corrob-
orated by other evidence tending to connect the de-
fendant with the commission of the offense; and the 
corroboration is not sufficient if it mei ely shows 
that the offense was committed, and the circum-
stances thereof. . . ." 

We have many cases involving the sufficiency of 
the evidence to corroborate the accomplice. Some of 
these are : Knowles V. State, 11:3 Ark. 257, 168 S. W. 148, 
Ann eas. 19160 568; Casteel v. State, 151 Ark. 69, 235 
S. W. 368; Powell v. State, 177 Ark. 938, 9 S. W. 2d 
583; and Underwood v. State, 205 Ark. 864, 171 S. W. 
2d 304. In Underwood v. State, supra, we stated the rule 

"The corroborating testimony required by this stat-
ute must be of a substantial character which, of it-
self and independently of the statement of the ac-
complice, tends in some degree to connect the de-
fendant with the commission of the crime, although
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such evidence need not in itself be sufficient to sup-
port a conviction . . . . Evidence which merely 
raises a suspicion that accused may be guilty, or 
which is as consistent with defendant's innocence as 
guilt is not sufficient . . . . The question of the suf-
ficiency of the corroborating evidence justifying 
submission of the question of defendant's guilt to 
the jury must, of necessity, be governed by the facts 
and circumstances of each particular case, having 
regard for the nature of the erime, the character of 
the accomplice's testimony and the general re-
quirements with respect to corroboration." 

With this rule thus clearly stated, we come to the 
evidence in the case at bar. The only evidence to 
corroborate the accomplice Goolsby was that relating to 
the rain suit and gloves which Goolsby wore at the time 
of the robbery: Goolsby testified that appellant pur-
chased a rain suit and gave it to GnolRhy with instruc-
tions that he wear it in making the robbery; and Goolsby 
testified that after the robber y he threw the rain suit in 
a ditch along side the highway. The rain suit was found 
in the ditch and introduced into evidence. Don Rogers 
testified that he woiked at Graber's Department Store 
and that on Monday morning, February 8, Johnny Paul 
Shipp came into the store about nine o'clock and pur-
chased a two-piece rain suit; that Shipp tried on the 
rain suit ; and that Shipp wanted to buy a rain suit with 
a hood. The witness said the rain suit he sold Johnny 

hipp was like the one introduced in evidence; but he 
could not say that it was the identical one sold to Shipp. 

The other and far more substantial corroborative 
evidence was given by Sheriff William Berryman. He 
testified that Shipp was arrested and placed in jail; and 
the Sheriff sent for the witness Rogers, who had sold 
Sthipp a rain suit, and the witness Prince, who had sold 
Shipp some gloves ; that he warned the witnesses that 

lGoolsby testified that the appellant provided the rain suit and 
gloves and a silk stocking. The rain suit was introduced as an ex-
hibit in the case and is before us on appeal.
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they were to say nothing to the appellant; that the next 
day the appellant sent for the Sheriff, who went to the 
jail to see the appellant, and here is Sheriff Berryman's 
testimony: 

"I asked if he wanted to see me. He told me, those 
people over there looking at him so on, he did buy 
that rain suit and gloves, but he bought it for the 
business I didn't cross-examine or inquire into it 
any way, just left it at that." 

And again the Sheriff testified as to appellant: 

"Q. And he had a note pad in his hand and told 
you he was the one who bought this rain gear 
and was the one who bought these gloves? 

Yes, sir." 
And on cross-examination Sheriff Berryrnan testified: 

"Q, You are not saying or suggesting to this jury 
Johnny Shipp said he had bought this par-
ticular rain suit? 

"A. He said he bought the rain suit and gloves. 
yes." 

Thus the evidence shows that the appellant ad-
mitted to Sheriff Berryman that the particular rain suit 
in evidence .was the one he bought; but he claimed in his 
conversation with the Sheriff that he bought the rain 
suit for use in his business. When the appellant ad-
mitted the purchase of the identical rain suit used in 
the robbery, certainly the appellant admitted enough to 
corroborate the accomplice. The appellant seeks to leave 
the impression that Goolsby stole the rain suit from 
him; but that was a fact question to go to the jury. 
Without the testimony of Sheriff Berryman the corrobo-
ration in this case would be like that in Scott v. State. 
63 Ark. 310, 38 S. W. 339; or Cook V. State, 75 Ark. 
540, 87 S. W. 1176. But with the testimony of Sheriff
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Berryman, the evidence of corroboration went to the 
particular and identical rain suit introduced in evidence, 
and there was evidence from which the jury could have 
found—and evidently did find—that appellant bought 
the particular rain snit whit+ Goolsby wore at the time 
of the robbery; and this certainly corroborates Gools-
by's testimony to the effect that the appellant suggested 
and planned the robbery. 

IV. Argument Of The Prosecuting Attorney. The 
appellant claims that the judgment should be reversed 
because of the improper argument of the Prosecuting 
Attorney. In the course of his closing argument the 
Prosecuting Attorney, in commenting on the matter of 
corroboration, said: 

. . . and every fact shows everything Lee Goolsby 
said about going to Kennett, about drinkmg coffee, 
about getting the rain coat, about the stocking ; 
forty-seven different instances I checked, every' 
word he said was corroborated by witnesses the 
State of Arkansas put on that witness stand." 

There was no objection made to that statement at 
the time it was made ; but after the jury had retired= 

E Two pazes after the foregoing quoted statement of the Prose-
cuting Attorney, the transcript shows that the Prosecuting Attorney 
had concluded his argument and the Court said • "Gentlemen, the 
reporter will prepare a form of verdict for you to use in this case. 
If you find the defendant guilty, your foreman, whom you will se-
lect, will sign the first form after inserting in the blank space pro-
vided the amount of punishment you agree upon not less than three 
nor more than twenty-one years If you find him not guilty, your 
foreman will sign the second form. You may now retire to the jury 
room to consider your verdict. 

" (IN ABSENCE OF THE JURY) : 
"MR. LESSENBERRY: I want to object to the remark of the 

prosecuting attorney stating he had personally checked several in-
stances of corroborating Lep Goolsby's statement: that such a state-
ment from the prosecutinv attorney becomes so personal and very 
persuasive with the jury, is highly prejudicial; it cannot be over-
come by an admonition of the Court. 

"MR. HARRISON: These are points I checked in the case as
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the appellant made an objection. The point is now urged 
that the Prosecuting Attorney was telling the jury that 
there were forty-seven different instances of corrobora-
tion which he knew about. The appellant insists that this 
is like the ease of the Prosecuting Attorney making a 
remark about evidence which is not in the record. For 
instance, in Hughes v. State, 154 Ark. 621, 243 S. MT . 2d 
70, the Prosecuting Attorney said: "I have examined 
the testimony and know so much about it and know 
things that never get to anybody else." We held that 
such a remark by the Prosecuting Attorney in his argu-
ment to the jury was highly improper and reversed the 
judgment, saying: "Coming from a sworn official the 
remark was calculated to make a deep impression upon 
the minds of the jurymen." Some other cases on im-
proper argument are Toad v. State, 202 Ark. 287, 150 
S. MT . 2d 46; and Siunnons & Flippo v. State, 233 Ark. 
616, 346_8. -W. 211_197._	 _ - - -	 - 

In the case at bar, if the emark by the Prosecuting 
Attorney w as intellded to mean that the Prosecuting At-
torney knew of forty-seven different instances of cor-
roboration which might not have been shown in the evi-
dence, then of course the remark was improper and most 
certainly the Court would have ordered it stricken, if 
objection had been made at the proper time. But if the 
remark of the Prosecuting Attorney merely meant that 
in the evidence as developed before the jury there were 
forty-seven different items of Goolsby's testimony 
which various witnesses had corroborated in the evi-
dence, then of course the remark was not improper. If 
objection had been made at the proper time, clarifica-
tion could have been ordered; but from the record as 
we have examined it and copied it, it appears that the 
appellant waited until after the jury had retired before 
he even made any objection on the point ; and we hold 
that such objection came too late and the point cannot 
now be urged. 

the evidence developed, your honor. He had the same opportunity to 
check them as I did. 

"COURT: Overruled. Exception noted."
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IV. Other Points. Other assignments in the mo-
tion for new trial are urged for reversal of the judg-
ment. We have examined all of them and find none to 
possess merit. 

Affirmed.


