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DIVORCE—CUSTODY OF CHILDREN—REVIEW ON APPEAL—In view of
chancellor being in a better position to evaluate witnesses’ testi-
mony, having heard them first hand with an opportunity to
observe their demeanor, sincerity and means of obtaining infor-
mation, evidence held to clearly support chancellor’s finding and
appellee’s position that the child’s welfare would best be served
by remaining with the father except 60 days each summer and
one weekend during the remaining months.

triet, Terry Shell, Chancellor, affirmed.
Ward & Mooney, for appellant.
Kirsch, Cathey & Brown, for appellee.

Guy AwmsLER, Justice. This litigation involves the
custody of a six year old hoy, (Craig) who is now attend-
ing public school in Paragould, Arkansas, where the
boy’s father resides with his tfourth wife and the child.

The learned chancery judge decreed that custody of
the child should remain in the father, appellee Leroy J.
Tyler. Appellant (Mabel), the mother and former wife
of appellee pursues this appeal.

Attorneys for appellant correctly state that the
cardinal question is where does a preponderance of the
evidence lie or as they say ‘‘from another point of view,
the decision of the Chancellor is not compatible with
the best interests of the minor child.”” A brief resume
of the proof in the case will readily demonstrate the
soundness of the Chancellor’s conclusions.
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Appellant testified that her married life with ap-
pellee, from 1957 until their divorece in 1963, was a
stormy one; that when she became pregnant in 1959 she
was unhappy about it and when she suggested having
an abortion (which she did not do), appellee did not ob-
jeet; that appellee changed jobs frequently and they
moved constantly; that she also worked throughout the
marriage, becanse appellee did not consistently contrib-
ute to household expenses; that when she decided to take
further training to increase her earning capacity, ap-
pellee reluctantly agieed to keep Chraig during her 11%
years of schooling and agreed that there would be no
decision made about Craig's custody until that time. A
doctor’s wife, who had gone through nurse’s training
with appellant, testitied that appellant was a good moth-
er, atfectionate with her son, and that during appellant’s
advanced schooling in Michigan, appellant drove or flew
down to see (raiz every three months regardless of the
weather. Two women, themselves mothers, who had
baby-sat for appellant in the past, testified by deposi-
tion that appellant had maintained a nice home, was a
good mother, affectionate, and a proper person to have
Craig's custody. Appellant’s former landlord testified
that she had a sunitable (rented) home (in Illinois) for
a child, near schools

Appellee’s witnesses, besides himself and his pres-
ent wife Dorothy, testified: their minister, ‘*delightful
family relationship, a lovely home with a proper spiritu-
al atmosphere’’; two neighbors, ‘‘nice home, fondness
and affection not only between Craig and appellee but
also between Craig and Dorothy Tyler’’; Craig’s kin-
dergarten teacher, ‘‘neat, clean, healthy, happy and nor-
mal boy'’; the wife of a co-worker of appellee, ‘‘whole-
some atmosphere and relationship in appellee’s home :
happy. normal well-adjusted child*’; a former co-work-
er, ‘‘a home that just seems orderly, and there’s har-
mony there, there’s love, and it’s just a beautiful home
in which to raise a young lad’’; appellee’s former em-
ployer and his wife who came from Independence, Mis-
souri, to testify (the only witnesses for appellee who
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know appellant), ‘‘appellant inclined to be rather aloof
and retiring, except when she was working; appellant
seemed detached and withdrawn''; and the minister of
Dorothy’s mother, with whom Craig frequently stayed
for a few hours after kindergarten, ‘‘good clean home,
healthy woman and well able to look after Craig, noth-
ing about her home that would have an adverse effect
on (Craig.”’

The only real demerit against appellee is his num-
present wife appears to have heen most fortunate. Ac-
cording to Mr. Heath, the funeral director by whom Le-
roy has heen employed as an embalmer and direetor for
over two years, ‘‘Leroy is one of the best in his line of
work . . . there is nothing about appellee or his home
that would be harmful to Craig . . . his marriage to Doro-
thy Tyler had~seemed to have-a stabilizing-influence on
him'* (appellee), and he felt that their marriage was
very fortunate for hoth of them.

The chancellor having heard the witnesses fiist
hand with an opportunity to observe their demeanor,
sincerity and their means of obtaining information
which they imparted to the court was in a muech better
position than are we to evaluate their testimony. We
think the evidence clearly supports appellee’s position
and that the trial court has correctly determined that
the child’s welfare will best he served by remaining with
his father. Kirby v. Kirby, 189 Ark. 937, 75 S. W. 2d
817; Bluke v. Smith, 209 Arvk. 304, 190 S. W. 2d 455,
Stephenson v. Steplienson, 237 Ark. 724, 375 8. W. 2d
659.

Under the final deciee in this case appellant is to
have custody of the little hoy sixty days each summer
and one weekend during the remaining months. Appellee
does not eontest this arrangement. Accordingly the de-
cree is 1 all respeets atfirmed.



