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JUDGMENT—SUMMARY JUDGMENT—EXISTENCE OF QUESTIONS OF FACT.

facts were placed in question as to the locale of the execution
of the contract, and whether appellant was engaged solely in
interstate commerce,

Appeal from Sebastian Cirenit Cowrt, Fort Smith
District, Paul Wolfe, Judge; reversed and 1¢emanded.‘

Duily & Woods, for appellant.
Huarper, Harper, Young & Durden. for appellee.

CarLEToN Hagrrrs, Chief Justice. This appeal is a
companion case to No, 3797, United Press International,
Ine, v. George T. Hernreich d/b/a Radio Station
KZN@G, which is also being handed down this date. On
Qctober 13, 1957, Tulsa Broadecasting Company, an Ok-
lahoma corporation, entered into a contract with appel-
lant, similar to that in No. 3797, i. e., appellant agreed
to furnish news serviee for broadeasting, and appellee
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agreed to pay certain amounts therefor. During the peri-
od of the contract, and while same was in full foree and
effect, Tulsa Broadeasting Company sold Radio Station
KFPW to appellee, George T. Hernreich, and on May
9, 1958, the company assigned the aforementioned con-
tract to Hernreich, who accepted same, and assumed all
obligations, as well as privileges provided in the agree-
ment. On May 25, 1964, appellant instituted suit against
Hernreich for sums alleged to he due under the contract,
that instrument heing made a part of the complaint. In
addition to denying the indebtedness, appellee raised
two other defenses, first, that the agreement hetween
the parties had heen cancelled hy mutual agreement,
and second, that appellant, a foreign corporation, was
engaged 1 doing business within this state in intrastate
commerce without having first qualified itself to do busi-
ness in Arkansas, as provided by statute, and was thus
not entitled-to maintain the action.” ’

Theieafter, appellant filed a motion for summary
judgment, supported by the affidavit of Roderick W.
Beaton, Viee-President and General Business Manager
of United Press International, the motion asserting that
appellant was engaged only in interstate commerce, and
there was no genuine issue as to any material fact re-
lating to the defenses sought to be raised by Hernreich.
Appellec responded to the motion for summary judg-
nient, the response being supported hy a counter affi-
davit, and affirmatively stated that the contract sued
upon was not fo1 seivices to he performed wholly in
interstate commerce, hut the services to he performed
were hoth interstate and intrastate, and it was main-
tained that a question of fact existed on that issue. The
motion also stated:

«* * * Defendant admits plaintiff’s failure to qual-
ifv would not make the contract void, but the statute 1n
guestion does prohibit plaintiff from bringing suit on

1The denial of the indebtedness, and cancellation of the agree-
ment, are not mentioned, or argued, by appellee, and are not at
issue on this appeal.
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any contraet if it is doing business in the state, and not
qualified therein, so that a question of fact on this point
exists.”’

The court overruled appellant’s motion for sum-
mary judgment, and thereafter appellee filed his own
motion for summary judgment, contending that the de-
position of James R. Campbell, Arkansas State Manager
for United Press, established that appellant was en-
gaged in doing business in this state in intrastate com-
merce, and Hernreich contended in his motion that this
fact, together with appellant’s failare to gualify to do
business in this state, entitled him to a summary judg-
ment. Appellant responded to this motion by asserting
that the deposition, relied upon by Hernreich, reflected
that United Press was not doing any intrastate business
in Arkansas during the term of the contract, and further
asserted it had executed the contraet in the state of New
York. Further, the affidavit of James F. Darr, General
Manager of Communications for United Press, was of-
fered, the affidavit heing to the effect that all news
transmitted from the United Press Bureau in Little
Rock crosses state lines, and appellant is thus engaged
solely in interstate commerce. Upon submission, the
court granted appellee’s motion fo1 summaiy judgment,
and dismissed appellant's complaint. From the judg-
ment so entered, appellant hrings this appeal.

A discussion of the first point at issue in this appeal
(whether a fact question exists as to the place where
the contract was executed) is unnecessaiy, since the
legal principle involved in this question is thoroughly
discussed in Case No. 3797. The contract here involved,
as in that case, reflects that it was entered into ‘“‘at New
York, N. Y.."" and there is no proof in the record that
this is not true. Of eourse, the mere fact that an agree-
ment sets out that it is executed in a particular state
does not establish the authenticity of the fact, but the
question of the locale of the execution of the instrument
is certainly placed in question; since this fact is disputed,
the granting of a summary judgment was erroneous.
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Likewise, the question of whether United Press was
engaged solely in interstate commerce needs to be de-
veloped by the proof. The affidavits of Campbell and
Darr assert that this is true, though some statements in
Campbhell’s affidavit might indicate that intrastate com-
merce is also engaged in. At any rate, we think clearly
that these facts were disputed, and a summary judgment
should not have heen granted. Of course, the question of
whether a motion for summary judgment must be coun-
tered by a response in opposition, or affidavits con-
troverting the motion, is not at issue on this appeal,
since appellant did file a response and counter affidavit
to the motion.

Reversed and remanded.




