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IParners COOPERATIVE Assy. v. PHILLIPS
5-3933 405 S. W. 24 939
Opinion delivered September 12, 1966

1. PLEADING—SUFFICIENCY OF COMFLAINT ON DEMURRER.—Trial court

correctly overruled appellant’s demurrer where facts stated in

the complaint, with every reasonable inference deducible there-
from, constituted a cause of action.

TRIAL—INSTRUCTION TO JURY ON MEASURE OF DAMAGES—WEIGHT

& SUFFICIENCY OF EVIDENCE.—Court’s instruction that the mea-

sure of damages would be governed by the terms of the con-

tract at the rate of one and a half cents per pound on any
broilers that were denied was erroneous in the absence of evi-
dence as to anticipated profits.

3. DAMAGES—MEASURE OF DAMAGES—BREACH OF CONTRACT.—No re-
covery of damages could be had for loss of profits in an action
for breach of contract where jury's verdict for damages suffered
was based upon conjecture and speculation

4. AFPEAL & ERROR—REVERSAL & REMAND—-NECESSITY FOR NEW
TRIAL.—Although the. judgment was reverséd for insufficiency
of the evidence, where it appeared that the evidence might be
more completely developed, circumstances held to justify remand-
ing the case for a new trial.

o

Appeal from Benton Cirenit Court, Maupin Cum-
mings, Judge; reversed and remanded.

EBob Scott and H. Franklin Waters, for appellant.
Little & Enfield, for appellee,

Huam M. Braxp, Justice. This is a suit for damages
for breach of an alleged contraet. The parties will be
referred to as ‘‘Cooperative,”” defendant helow, and
‘“Grower,”” plaintiff below. The contract was attached
to and made a part of the complaint as though written

therein, word for word.

The contract was dated the 25th day of February,
1964, to continue until December 31st, 1964, a period of
about 10 months. The pertinent parts of the contract
are as follows:

Grower agrees to produce broilers during this peri-
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od, and agrees to abide by this eontract, but he under-
stands it ean be changed or cancelled by the Cooperative
if the Grower does not earry ont recommendations made
regarding proper management of flock, or 1f changes in

poultry industry warrant a change in type of contract.
* ¥ *

It is expressly agreed and understood that this
agreement does not create nor attempt to create a part-
nership, either general or limited, hetween the paities
hereto, but is evidence of an independent contract, and
an employer-employee relationship does not exist by rea-
son of this agreement and neither party shall have au-
thority to hind nor act on hehalf of the other except as
herein specifically provided.

The Grower agrees to furnish brooder house and
brooder equipment, and to prodnee broilers for the Co-
operative of the kind, weight, and quality necessary for
market.

Grower agrees to produce hroilers on a guarantee
of one and one-half cents per pound on net weight for
broilers sold. .

The Cooperative demurred to the complaint which
was overruled and answer was duly filed, reserving oh-
jections to the overruling of the demurrer.

The case came on for trial before a jury on Novem-
ber 17th, 1965. The testimony was that Grower had been
a broiler producer for approximately 16 vears. On a 12-
month contract, Grower would normally plan to produace
operative placed 3 bunches of hroilers with Grower; one
bunch on February 26th, 1964, which were in the houses
until the Sth day of May, 1964. Another bunch was
placed in the houses of Grower on May 5th, 1964 and
marketed and sold on July 20th, 1964. The last bunch
was placed in the houses on July 30th, 1964, and sold on
Oectoher 2nd, 1964,
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On September 26th, 1964, Clooperative wrote Grow-
er as follows:

“*Dear Sir: We regret that we are not putting any
chickens in now. The way we see it, it will be the
first of the year or more. We recommend that if
you want to get chickens somewhere else it will be
0. K. We want to thank you for your patronage
and if we can be of any service, please feel free to
call on us. Sincerely, Jack W. Deason.”’

The testimony was undisputed that it was almost
impossible to obtain chickens in the fall of 1964. Grower
admitted that he tried in two places to obtain them but
was unable to do so and did not obtain anv chickens
until mid-December, 1964. The only evidence as to dam-
ages was that Grower received $1,866.00 for the last
buneh of broilers sold. According_to the_record; this was
thie gross amount and there was no testimony as to net
profit.

At the conclusion of all of the testimony, the Co-
operative moved for a directed verdiet as follows:

‘“Comes now the defendant and moves the Clourt to
direct a verdict for the defendant for the following
reasons: Une, that the plaintiff’s case rests upon a
contraet which has heen placed in evidence which
says 1t can be changed or eancelled if the conditions
in the poultry industry warrant a change. There is
testimony that chickens hecame scarce in Septem-
ber. For the further reasomn, it does not specify the
number of broilers to be grown and the witness
testified that he grew broilers and was paid for it
so there has been no breach of contract shown. For
the further reason, that even assuming there were
a breach, there has been no basis or foundation or
evidence placed in the record which would sustain
award of damages for any amount whatsoever.”

This motion was denied and the court, together with
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other instructions, gave Instruction No 7 as follows:

““You are further told that the contract is an in-
strument which is bhinding on both parties and is
governed by its terms. If it 1¢ breached without
grounds, then the party breaching the contraect is
liable in damages to the other. In this case, you are
told that the measure of damages would be gov-
erned by the terms of the contract at the rate of
one and a half cents per pound on any broilers that
the grower by the defendant. In that eonnection.
yvou cannot guess or speculate for it must he hased
on evidence to support it.”’

(looperative ohjected to this instruction on the grounds
that the court had interpreted the contract and com-
mented on the evidence.

After instructing the jury, the court submitted to
them two interrogatories, Interrogatory No. 1:

“Do you find hy a preponderance of the evidence
that defendant breached the written contract with
the plaintiff and that said breach damaged the
plaintiff?”’

Interrogatory No. 2:

““What do you find by a preponderance of the evi-
dence the damages of the plaintiff to he as a result
of a breach of the contract by defendant. ¢ ’

Al

The first was answered ‘‘yes'’ and the second by writ-

ing in “$777.50” as damages.

We hold the court was correct in overruling (Coop-
erative’s demurrer to the complaimt, The law is well set-
tled in Arkansas that in determining the sufficiency of
the complaint on demurrer, the allegations contained 1n
the pleadings must be taken as true. Moore v. North
College Avenue Improvement Dist. No. 1 of Fayetteville.
161 Ark, 323, 256 S, W. 70. A demurrer shounld he over-
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ruled when facts stated in the complaint, with every rea-
sonable inference deducible therefrom, constitute a
cause of action. U. 8. Fidelity & Guaranty Co. v. Moore,
233 Ark. 703, 346 S. W, 2d 524 (1961).

Instruetion No. 7 given by the court is clearly er-
roneons. The court states, ‘*you are told that the mea-
sure of damages would be governed by the terms ot the
contract at the rate of one and a half cents per pound on
any broilers that were denied * * * .’ The only testi-
mony as to damages was by Grower who testified that
he received $1,866.00 for the broilers sold the latter part
of August 1964.

We are committed to the rule in Black v. Hogsett,
145 Ark. 178, 224 S, W. 439 (1920) and subsequent
cases, to the effeet that where one party to a contract is
prevented from performing by the fault_ of the other
party, he is entitled to recover the profits which the
evidence makes it reasomably certain he would have
made had the othei party carried out his contract. As a
precedent for this rule the court cites Streudle v. Leroy,
122 Ark. 189, 182 S, 'W. 898 (1916) and Harmon v. Frye,
103 Ark. B84, 148 S, W, 269 (1912).

In Swnlin v, Moodson, 211 Ark. 214, 199 S. W. 2d
936 (1947) the holdings in Black v. Hogsett and Harmon
v. Frye. supra, were cited with approval. In this case
it was held:

““When a party embarks on the enterprise of re-
covering anticipated profits, he must present a rea-
sonably complete set of figures, and not leave the
jury to speculate as to whether there would have
been any protits.”

Grower failed to fulfill his burden 1n this regard and the
verdiet for $777.50 is based upon conjecture and specu-
lation and cannot be allowed to stand.

The evidence is likewise uncertain as to breach of
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contract. The case was not fully developed. It is, there-
fore, evident that this case must be reversed. (foopera-
tive requests that we reverse and dismiss. A similar sit-
nation was before the court in Hayes Brothers Flooring
Co. v. Carter, Adwmmnz., 240 Ark. 522, 401 S. W. 24 6
(1966) and this court held that although the judgment
was reversed for insufficiency of the evidence, where it
appeared that the evidence might he more completely
developed, circumstances were held to justify remand-
ing the case for a new trial. We helieve this should he
done in the case at har,

The judgment is reversed and the cause remanded
for a mew trial.



