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CRIMIMAL PROCEDUPE — CLAIM OF INEFFECTIVE-ASSISTANCE
WITHOUT MERIT — COUNSEL NOT REQUIR.ED TO REPEAT INSTRUC-
TION. — Where counsel argued to the jury that there was an alternate
hypothesis as to how the evidence of the meth lab came to be 1n
appellant’s trailer, and the tral court instructed the jury that 1t must
find the evidence inconsistent with any other reasonable conclusion,
counsel was not ineffectve in failing to emphasize the exact language
in the jury instruction, the tnal court did not err 1n concluding
counsel was not required to repeat in closing argument an mstruction
already given to the jury.

EVIDENCE — CHALLENGE TO SUFFICIENCY — NOT ALLOWED IN
POSTCONVICTION PROCEEDING, — Appellant’s contention that had
the jury understood the requirement to find the evidence inconsis-
tent with any other reasonable conclusion, they could not have found
him guilty of the charges, was merely a challenge to the sufficiency of
the evidence: a petitioner cannot question the weight and sufficiency
of the evidence through a Ark. R. Crim. P. 37.1 proceeding by
framing his question as an allegation of ineffective assistance of
counsel

ATTORNEY & CLIENT — COUNSEL NOT INEFFECTIVE FOR. NOT
REQUESTING INSTRUCTION CONCERHNIING JOINT OCCUPANCY —
FINDING AFFIRMED. — Where the chemist stated that the process of
making methamphetamme was ongoing at the time of the search,
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and appellant had sole control and possession on the day of'the search,

cerning joint occupancy; there was no joint occupancy at the time of
the offense and appellant failed to show that making the request
would have changed the outcome of the tnal; thus, the trial court's
finding that the request would not have been meritorious was not
clearly erroneous, and this point was affirmed,

ATTORNEY & CLIENT — CLAIM OF INEFFECTIVE ASSISTANCE ——
TRIAL COUNSEL WAS NOT INEFFECTIVE FOR MHOT MOVING FOR. [D/S-
CLOSURE OF CONFIDENTIAL INFORMANT'S IDENTITY. — Where the
Jury could have concluded from the timing of the call that appellanc
had been involved with the manufacture of methamphetamine prior
to the time he forced his nephew out of the trailer, regardless of who
informed the pohce of the lab, there was also evidence that the
nephew would have disputed the claim thar he put the lab matenals
mn the trailer, and that he would_have claimed that appellant was using
and producing drugs while the nephew hived with him: thus, the trial
court’s findings that disclosure of the nephew as the informant would
not have been sufficient to undermine confidence in the outcome of
the mmal and tral counsel was not ieffective for not moving for
disclosure of the informant's identity were not clearly erroneous.

ATTORNEY & CLIENT — MATTERS OF TRIAL STRATEGY ARE COGML
ZABLE UNDER ARK. R CRIM P 371 — STRATEGIC DECISIONS
MUST BE SUPPORTED BY REASONABLE PP.OFESSIONAL JUDGMENT, —
Where the proposed testimony was not shown to tully support the
asserted claims so as to undermine confidence in the outcome of the
trial, the petition did not provide a mentorious claim for postcon-
viction rehef; although the tnal court improperly based its demal of
reliet on its finding that the decision to call the witness was a matter
of trial tactics and strategy, and as such was not a proper basis for relief
pursuant to Ark. R. Crim. P. 37.1, the demal of postconviction relief
was affirmed for a falure to demonstrate prejudice, not stmply
because the tral court concluded that counsel's decision was based
upon trial strategy.

ATTORNEY & CLIENT — CLAIM OF INEFFECTIVE ASSISTANCE —
DOCTRINE OF CUMULATIVE ERROR. NOT RECOGNIZED — The su-
preme court has consistently refused to recogmze the doctrine of
cumulative error in allegations of ineffective assistance of counsel: the
court’s position 1s consistent with Strckland v Washington, 466 U.S.
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668 (1984), and 1t was not persuaded to change its holding on that
point, the mere reference to ‘errors” in plural does not appear, 1n the
court's reading of the case, to indicate the Court in Strickland
contemplated cumulative review.

7. CRIMINAL PROCEDURE — POSTCONVICTION RELIEF — DENIAL OF
POSTCONVICTION PELIEF ON CLAIM OF PROSECUTORIAL MISCON-
DUCT AFFIRMED WHEP.E NO PREJUDICE SHOWN — Appellant alleged
prosecutorial musconduct where the prosecution admitted dunng
closing arguments that the nephew was the informant; however,
even if the nephew had been acknowledged by the State as the
informant, the evidence presented would still have been that the
nephew, rather than some unknown informant, had told the police
he actually witnessed the appellant manufacturing methamphetamine
three davs before the nephew left appellant’s home, appellant failed to
present a compelling argument as to how he might have altered the
outcome of the trial with this information, whether there was
prosecutorial misconduct or not. appellant did not show prejudice,
and the denial of postconviction relief was affirmed.

Appeal from Pulaski Circuit Court; John W Langston, Judge.
attirmed

Hampton & Larkowski, by. Mark F. Hampton and J. Thomas
Sullivan. for appellant.

Mike Beebe, Att’y Gen., by: David ] Davtes, Ass't Att'y Gen , for
appellee.

PER Curiam. Ronald Weatherford was convicted of
manufacture of methamphetamine, possession of drug
paraphernalia with mtent to manufacture methamphetamine, and
possession of drug paraphernalia He was sentenced to 120 months’
imprisonment 1 the Arkansas Department of Correction. Weather-
ford appealed the conviction and the subsequent denial by the trial
court of his motion for a new trial The court of appeals affirmed in an
unpublished opinion. Weatherford v State, CACR 02-415 (Ark. App.
Qct 29, 2003) Weatherford filed a imely petition for postconviction
relief pursuant to Ark R Crnim P, 37 1, which was denied by the trial
court without a heanng by wntten order entered May 18, 2004.
Weatherford now brings this appeal of that order

Appellant Weatherford raises seven points of error on ap-
peal, which are the same as the points raised in his petition.
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Appellant asserts the trial court erred 1n holding (1) trial counsel
was not ineffective for failure to properly argue the proof necessary
n a arcumstantial evidence case, (2) counsel was not ineffective
for failing to request an instruction on the burden to prove an
affirmative link 1n a joint possession case; (3) trial counsel was not
mneftective for fallure to move for disclosure of the State’s confi-
dential informant; (4) counsel was not ineffective for falure to
pose questions to a witness concerning the alleged informant’s
history of drug use and providing information to the police, (5)
counsel was not ineffective for failure to call appellant’s ex-wife as
a watness; () cumulative error 1s not cognizable 1n postconviction
reliet proceedings under Ark. R. Crim. P. 37.1; and (7) that
appellant was not denied due process by the State’s failure to
disclose the idenuty of the confidential informant. We find no
error and affirm on each point

A search warrant executed on appellant’s home on April 29,
2001, resulted 1n the police officers discovering a number of items
that were consistent with the presence of a methamphetamine
laboratory. The warrant was 1ssued on April 2oth, based upon
information the police received from a confidential informant on
Apnl 25th. Appellant presented a defense at trial by arguing his
nephew, Danny Carroll Ray, Jr., placed the items in his trailer that
morning and provided the information on the lab to the police.
Appellant testified at trial that he did not own or possess some of
the items, and that he believed someone, quite possibly his nephew
In response to arguments with appellant, had set him up. The
defense presented witnesses who indicated there was no smell or
other evidence as would be associated with a methamphetamine
lab outside the trailer the night before, or mside 1t that morning
Appellant’s sister testified that he had told her the morning of the
arrest that he had put his nephew, who had been living with
appellant for about three weeks, out the day before. A the hearing
on the motion for a new trial Ray testified that he was familiar with
methamphetamine labs, but that he had not set anyone up, and had
not told his son that he had placed the lab materals in appellant’s
home His son, and the son’s wife, each testified that Ray had told
them that he had set appellant up, placed the materals in the
trailer, and informed the police that appellant was manufacturing
methamphetamine

Appellant first asserts trial counsel was meffective because he
failed to argue that the state had a higher burden of proof because
the evidence against appellant was circumstantial In his reply
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brief. appellant clarified his position that the burden of proof 1s not
higher. but that there i1s an element he asserts counsel failed to
argue. The court read AMI Crim. 106 to the jury, which provides
in part, “‘circumstantial evidence must be consistent with the
defendant’s guilt, and inconsistent with any other reasonable
conclusion.” Appellant contends that tnial counsel failed to argue
that the evidence presented was not inconsistent with any other
reasonable conclusion.

The criteria for assessing the effectiveness of counsel are set
out in Strickland v. Washington, 466 U.S. 668 (1984). The claimant
must show first that counsel’s performance was deficient, with
errors so serious that counsel was not functioning as the **counsel”
guaranteed by the Sixth Amendment, and claimant must also show
that this deficient performance prejudiced his defense through a
showing that petitioner was deprived of a fair tral. Noel v. State,
342 Ark. 35. 26 S.W.3d 123 (2000). There 1s a strong presumption
that counsel's conduct falls within the wide range of reasonable
professional assistance. Id. at 38, 26 S'W.3d at 125. To rebut this
presumption. the petitioner must show that there is a reasonable
probability that, but for counsel’s errors, the factfinder would have
had a reasonable doubt respecting guilt, i.e., that the decision
reached would have been different absent the errors. A reasonable
probability is one that is sufficient to undermine confidence in the
outcome of the trial. Greene v. State, 356 Ark. 59, 146 S, W.3d 871
(2004).

Judicial review of counsel’s performance must be highly
deferential, and a fair assessment of counsel’s performance requires
that every effort be made to eliminate the distorting effects of
hindsight. to reconstruct the circumstances of counsel’s conduct,
and to evaluate the conduct from counsel’s perspective at the time.
Andrews v. State, 344 Ark. 606, 42 S.W.3d 484 (2001)(per curiam).
The totality of the evidence before the factfinder must be consid-
ered in determining a claim of ineffective assistance of counsel
Greene, 356 Ark. at 64, 146 S.W _3d at 876. We do not reverse a
demal of postconviction relief unless the tnal court’s findings are
clearly erroneous or clearly against the preponderance of the
evidence Id A finding 1s clearly erronecus when, although there
15 evidence to support 1t, the appellate court after reviewing the
entire evidence 1s left with the definite and firm conviction that a
mistake has been committed. Flores v. State, 350 Ark. 198, 85
S.W.3d 896 (2002).
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[11 There is no question that tnal counsel argued that
there was an alternate hypothesis as to how the evidence of the
methamphetamine lab came to be 1n appellant’s trailer Counsel
argued that the jury would have to resort to speculation 1n order to
find appellant commutted the crimes. Appellant contends that
counsel’s closing argument did not properly stress the require-
ment, read to the jury, that they must find the evidence inconsis-
tent with any other reasonable conclusion. The trial court found
that counsel’s argument, 1n conjunction with the jury instruction,
was adequate for the jury to make a proper determination, that
counsel was not ineffective 1n failing to emphasize the exact
language in the jury instruction, and that the jury simply rejected
counsel’s argument that the alternative hypothesis presented was a
reasonable conclusion consistent with the evidence We agree
Counsel’s argument comphmented, without confusing, the m-
structions read to the jury We would not require that counsel be
forced to repeat in closing argument instruction already given to
the jury.

[2] The question of whether the circumstantial evidence
excludes every other reasonable hypothesis consistent with inno-
cence 1s for the jury to decide. Harper v. State, 359 Ark. 142, 194
S.W.3d 730 (2004) (citing Ross v. Stare, 346 Ark. 225, 57 S.W.3d
152 (2001)). Appellant asserts that counsel’s failure to properly
emphasize the requirement to find the evidence inconsistent with
any other reasonable conclusion must be error resulting 1n preju-
dice because the jury could not have understood the requirement.
He contends that had the jury understood this requirement, they
could not have found appellant guilty of the charges. As such, his
argument 1s merely a challenge to the sufficiency of the evidence.
A petitioner cannot question the weight and sufficiency of the
evidence through a Ark. R. Crim. P. 37.1 proceeding by framing
his question as an allegation of neffective assistance of counsel
Stephens v. State, 293 Ark. 231, 737 S.W.2d 147 (1987). We do not
permit an appellant to rechallenge the sufficiency of the evidence
at trial in a postconviction proceeding. Johnson v. Stare, 321 Ark
117, 900 S.W.2d 940 (1995).

[3]1 Appellant next argues that the tral court incorrectly
held in 1ts ruling on the Atk R Crim. P 37 1 petition that counsel
could not have been ineffective for not requesting an 1nstruction
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concerning joint occupancy. In the order denying postconviction
relief, the trial court found that there was no joint occupancy at the
time of the offense. Had counsel requested the instruction, the
request would have been rejected, and therefore appellant had not
shown that making the request would have changed the outcome
of the trial. Appellant argues the trial court erred in finding the
offense occurred at the time of the search. He cites to the chemist’s
testimony that he could not *‘place a time on this lab,” and asserts
that the offense was not committed on the day of the search, but at
some indeterminate time prior to the search. This ignores, how-
ever, the chemist’s testimony that the process of manufacturing
methamphetamine was ongoing when appellant’s trailler was
searched. Taken in context, the chemist’s statements clearly mean
that he did not know when the process began, but that metham-
phetamine had been created, and was being converted to a usable
form at the time of the search. While the appellant had previously
shared the trailer with Ray, he had sole control and possession the
day of the search. The trial court’s finding that the request would
not have been meritorious was not clearly erroneous, and we
affirm on this point.

Appellant’s third point asserts that trial counsel was meffec-
tve for not moving for disclosure of the confidential informant’s
identity. The trial court held appellant failed to show disclosure of
the 1dentity of the informant would have altered the outcome of
the trial We cannot say the findings on this point were clearly
erroneous.

Appellant argues that his evidence would have been
strengthened by disclosure that Ray was the informant, both by
confirmation of his providing the information to the police, and by
confirmation of his knowledge of and famihanty with drug manu-
facturing. As both the trial court and the court of appeals noted,
appellant’s defense had been based upon the assertion that Ray had
placed the maternals 1n the trailer and provided the information to
the police. Appellant does not assert he would have benefitted 1if
the informant had not been Ray, although he asserts the State
admitted that Ray was the informant through an ambiguous
statement 1n closing argument.

[4] While it may be that the evidence would have been
stronger if Ray was confirmed at the outset to be the informant and
appellant’s testimony at trial was corroborated to that extent, the
evidence presented at the hearing on the motion for new trial
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indicates that Ray would have disputed the claim that he put the
lab materials in the trailer. The evidence in that hearing also
indicated Ray would have claimed he believed appellant used and
produced drugs while Ray lived with him. As the State points out
1n 1ts brief, the informant contacted the police with the informa-
tion on the methamphetamine manufacturing before appellant
evicted his nephew from his home. Appellant argues that the
problems between the two began prior to the day appellant put
Ray out, but the jury may certainly have concluded from the
timing of the call that appellant had been involved with the
manufacture of methamphetamine prior to the time he forced Ray
out of the trailer, regardless of whether Ray or someone else
informed the police of the lab. From the evidence, it appears the
lab matenals were already in the trailer when the call was placed
We cannot say the trial court’s finding that the additional evidence
would not have been sufficient so as to undermine confidence 1n
the ourcome-of the.trial was clearly_erroneous . . _

Appellant’s next point asserts trial counsel was ineffective for
failing to ask appellant’s sister about Ray’s prior criminal history of
drug use and history as a police informant. The trial court 1n its
order and the State 1n 1ts brief make a point that appellant did not
provide specific details as to the testitmony appellant’s sister would
provide. In response, appellant argues that his request to file an
expanded brief was denied, and he could not provide more detail,
or the affidavit the State asserts should have been attached. We
note that appellant’s motion did not reference a need to provide
greater detail on witness testimony or attach any affidavits or
exhibits, but merely a general desire to better develop his claims. It
1s true that we will not grant postconviction relief for ineffective
assistance of counsel where the petitioner fails to show what the
omitted testimony or other evidence was and how it would have
changed the outcome. Jackson v. State, 352 Ark. 359, 105 S.W.3d
352 (2003); Camargo v. State, 346 Ark.118, 55 S.W.3d 255 (2001).
This court has held that 1t 1s incumbent on the petitioner to name
the witness, provide a summary of the testimony, and establish that
the tesiumony would have been admussible into evidence Greene v
State, 356 Ark. at 74, 146 S.W.3d at 882

Even had appellant shown his sister’s testimony would have
been admissible and fully advanced the argument asserted in his
brief, that Ray had knowledge and experience both in manufac-
turing methamphetamine and as a police informant, appellant’s
argument did not show prejudice so as to undermine confidence 1n
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the outcome of the trial. For the reasons noted in the previous
point, and taking into consideration the totality of the evidence,
appellant has not shown that the additional tesumony would rebut
the strong presumption that counsel’s conduct falls within the
wide range of reasonable professional assistance

Appellant’s fifth point on appeal also deals with a claim that
counsel was meffective for failure to present testimony, that 1s,
testmony from his ex-wife that she had never observed the
defendant use or manufacture drugs and that he had not been
violent towards her since he was released from incarceration for
domestic battery. Once again, considering the totality of the
evidence, the proposed testimony, even were it to fully support the
asserted claims, is not such as would undermine confidence 1n the
outcome of the trial, and the petition does not provide a mento-
rious claim for postconviction relef, regardless of the trial court's
basis for denial of relief on this point

[5] The order denying postconviction relief indicates the
trial court based 1ts holding on its finding that the decision to call
the witness was a matter of trial tactics and strategy, and not a
proper basis for relief pursuant to Ark. R. Crim. P. 37.1. Appellant
asserts our cases are mnconsistent on this issue and points to Dansby
v, State, 350 Ark 60, 84 S W 3d 857 (2002) and Lee v. State, 343
Ark 702, 38 S W 3d 334 (2001) as examples of a flat prohibition
against review of a claim of ineffective assistance of counsel based
upon the tactical or strategic decision concerning whether or not
to call a witness Yet, as appellant points out, Lee does review the
basis for counsel’s decision Lee applied, without directly citing,
the principle set forth in State v Dullard, 338 Ark. 571, 998 S.W.2d
750 (1999), that counsel’s strategic decisions must still be sup-
ported by reasonable professional judgment pursuant to the stan-
dards set forth in Strckland Danshy, as here, affirmed the denial of
postconviction relief for a fallure to demonstrate prejudice. not
simply because the tral court concluded that counsel’s decision
was based upon tnal strategy While every case may not recite the
complete standard set forth in State v. Dullard, that standard has
been consistently applied. See, State v. Goff, 349 Ark 532, 79
S.W.3d 320 (2002)

[6] In appellant’s sixth point on appeal, he invites us to
reconsider our decision not to recognize the doctrine of cumula-
tive error for claims of ineffective assistance of counsel. This court
has consistently refused to recognize the doctrine of cumulative
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error 1n allegations of ineffective assistance of counsel. Echols v

State, 354 Ark. 530, 127 S.W.3d 486 (2003), We do not find our
position inconsistent with Strickland, as appellant asserts, and we are
not persuaded to change our holding on that point The mere
reference to “‘errors” in plural does not appear, 1n our reading of
the case, to indicate the Court in Strickland contemplated cumula-
tiVE review.

[7] Appellant’s last point alleges prosecutorial misconduct.
While the trial court seems to acknowledge in its order that the
prosecution admitted during closing arguments that Ray was the
informant, 1t 1s not completely clear to us from the transcript that
was what was intended by the statements In any case, 1f Ray was,
in fact, the informant, as was discussed concermng appellant’s third
point, we do not find that appellant has shown having that
information would have changed the outcome of the tral Appel-
lant contends this was his missing evidentiary link 1n his defense
theory, but we fail to sée thit 1s 50, If Ray hadbeenacknowledged
by the State as the informant, the evidence presented would still
have been that Ray, rather than some unknown informant the
defense asserted was Ray, had told the police he actually witnessed
the appellant manufacturing methamphetamine three days before
Ray left appellant’s home. Appellant has not presented a compel-
ling argument as to how he might have altered the outcome of the
trial with this information Whether there was prosecutorial mis-
conduct or not, appellant has not shown prejudice, and we affirm
on this point, as well.

Affirmed.



