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Supreme Court of Arkansas
Opinion delivered September 29, 2005

MOTIONS — MOTION FOR DIRECTED VERDICT — CHALLENGE TO
SUFFICIENCY OF EVIDENCE — A motion for a directed verdict is a
challenge to the sufficiency of the evidence.

EVIDENCE — CHALLENGE TO SUFFICIENCY — STANDARD OF RE-
VIEw — The test for determining sufficiency of the evidence 1s
whether the verdict 1s supported by substantial evidence, direct or
circumstantial: substantial evidence 15 evidence forceful enough to
compel a conclusion one way or the other beyond suspicion or
conjecture; when reviewing a challenge to sufficiency of the evi-
dence, the evidence is viewed in the light most favorable to the
verdict, and only evidence supporting the verdict will be considered
EVIDENCE — CIRCUMSTANTIAL & DIRECT EVIDENCE — DEFINED —
Circumstantial evidence is evidence of circumstances from which a
fact may be inferred; direct evidence 1s evidence that proves a fact
without resort to inference, when for example, 1t 15 proved by
witnesses who testify to what they saw, heard. or experienced.
EVIDENCE — CIRCUMSTANTIAL EVIDENCE CAN ESTABLISH GUILT —
ALL EVIDENCE MUST MEET REQUIREMENTS OF SUBSTANTIALITY —
Guilt can be established without eyewitness testimony, and evidence
of guilt 15 not less because 1t 15 circumstantial, however, regardless of
whether evidence 15 direct or circumstantial, it must meet the
requirements of substantiality: 1t must force the face-finder to reach a
conclusion one way or the other without resort to speculation or
conjecture; addinionally, where circumstantial evidence alone i1s re-
lied upen, 1t must exclude every other reasonable hypothesis than
that of guilt of the accused or it does not rse to the required
substantial evidence.

EVIDENCE — CONFLICTING TESTIMONY & INCOMNSISTENT EVIDENCE
— RESOLUTION LEFT TO JURY. — The jury may resolve questions of
conflicting tesumony and inconsistent evidence, and may choose to
believe the State's account of the facts rather than the defendant’s;
credibility of watnesses 1s an 1ssue for the jury and not the supreme
court



Jacksorn v Srare
Cite as 363 Ark 311 (2005) [363

[#%]
—_
to

6. EVIDENCE — JURY'S VERDICT SUPPORTED BY SUBSTANTIAL EVI.
DENCE — NO ERRUOR IN TRIAL COUKT'S DENIAL OF DIRECTED-
VERDICT MOTION & SUBMISSION OF QUESTION OF GUILT TO JURY
— Despate the existence of conflicting testimony, the jury clearly
beheved the account given by the State’s witnesses that appellant
fired the only shots and fired toward the group where the victim was
standing and toward the mghtclub; this conclusion, based on sub-
stantial arrcumstantial evidence, excluded the only other reasonable
hypothesis than that of guilt, that another fired the shots, the Jury was
presented with substantial evidence and was free to believe or
disbeheve the testimony that only appellant fired a weapon; the
supreme court’s analysis was limited to this single element because no
other argument or citation to authonry was offered by appellant;
substantial evidence supported the jury's verdict, and the circut
court did not err in denying the directed-verdict motion and sub-
mutting the question of guilt to the jury

7. MISTRIAL — GRANTED FOR. PREJUDICIAL ERROR. — APPELLANT
FAILED TO SHOW THAT ANY PREJUDICE RESULTED FROM ALLEGED
ACTION — A mustrial is not to be granted unless there is an error so
prejudicial that justice cannot be served by continuing with the tnal
or when fundamental fairness has been compromused, here, appellant
did not show any prejudice at all, there was no evidence of miscon-
duct other than the witness saying that the Juror mouthed something
to the vicum’s famuly, the supreme court did not know what was
allegedly said or whether, if anything was mouthed, that 1t even
related to the tnal.

8. MISTRIAL — MOVING PARTY DID NOT MEET BURDEN OF PROVING
FREJUDICE — NO ABUSE OF DISCRETION FOUND IN DENIAL OF MO-
TION FOR MISTRIAL — The moving party bears the burden of
proving prejudice; here, there was a question of whether there was
communication between a juror and the victm's family; the witness
made the assertion and no other person questioned saw the alleged
communication, even assuming communication took place, the
supreme court will not presume prejudice; whether prejudice oc-
curred 15 a matter for the sound discretion of the trial court: there was
no abuse of discrenon 1 denying the motion for mustrial.

Appeal from Chicot Circuit Court; Don Edward Glover,
Judge, affirmed.

William M. Howard, Jr , for appellant
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Mike Beebe, Att’y Gen., by: Laura Shue, Ass’t Att'y Gen.. for
appellee.

JIM Hanriat, Chief Justice James Lee Jackson appeals his
convictions for first-degree murder, a terrorstic act, and
possession of firearms by certain persons. Jackson asserts that there was
insufficient evidence to submut the issue of his guilt to the jury, and
that the circuit court erred in denying his motion for mustnal in which
he alleged that he was denied a fair tnal as a consequence of
communication between a juror and the murder victim's family. We
find no error and affirm

Facts

In the early morning hours of August 3, 2003, Katina Kay
Carter suffered a gunshot wound to the back while standing 1n the
parking lot at Hamp's nightclub. The bullet pierced her spine and
severed her aorta. The injury resulted in severe internal bleeding
and her death. Jackson was charged by felony information with the
first-degree murder of Carter, a terroristic act, and possession of
firearms by certain persons.

Dr. Stephan A. Erickson, an associate State Medical Exam-
iner. testified that he removed a single .38 caliber bullet from
Carter. The State’s firearms and toolmark expert substantiated that
the bullet removed from Carter was a .38 caliber bullet. While
Carter was killed by a .38 caliber bullet, Chicot County criminal
investigator Edward Gilbert testified that seven .40 caliber spent
casings were retrieved from the Hamp's parking lot. Thirty-eight
caliber casings were not retrieved from the parking lot; however,
the evidence showed that Jackson had a revolver that mght which
would not have automatically ejected casings onto the ground
There was no evidence of how or when the .40 cahber casings
came to be on the lot.

Gilbert located the vehicle Jackson rode in to Hamp's and
from it seized a Crown Royal bag containing mne .38 cahiber
hollow point cartridges. He also found one .38 caliber spent casing
in the vehicle. Jackson submitted to an interview with Gilbert and
told him that he had a .38 caliber revolver at Hamp's that mght,
but when the altercation commenced in the parking lot, people
brought out guns, and he was grazed by a bullet. He stated that he
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dropped his revolver after firing three or more shots, and that he
left the revolver at Hamp's. No firearm was located or identified as
the murder weapon in this case.

Tony Brisco testified that he saw Jackson with a 38 caliber
chrome revolver in the car on their way to Hamp’s the night
Carter was killed According to Brisco, Jackson got 1nto a fighr in
the club, and then he, along with others, went ocutside where
Jackson retrieved the revolver and fired five to six rounds toward
where Carter and others were standing. Brisco described the shots
Jackson fired as “pretty fast " He also testified that he did not see
Carter hit by a buller, but that he was unaware of any other shots
being fired that night.

Kevin Dewayne Jordan testified that following a fight on the
dance floor with Cantrel Pace, Jackson went outside with some
friends and was followed shortly by Pace and his friends. Jordan
stated that he also went outside where he saw Jackson behind some
‘vehicles firing ﬁﬁfﬁm%_‘r?ifb’liFﬁ:K’cfﬁrdiﬁ‘g:td “Jordan; Jackson
fired five or six shots 1n close succession toward where Carter was
standing, Jordan did not see Carter as she was shot, but he stated
that he heard no gunshots other than Jackson’s,

Clinton Hampton testified that he owned Hamp’s and that
on August 3, 2003, a fight broke out. He stated that when he tried
to break it up they all went outside. According to Hampton, he
went outside because he tries to control what goes on 1n his
parking lot. He retrieved a pistol and shotgun from his car and saw
Carter fall as a volley of shots was fired. Hampton testified that he
saw that the shots came from near a car, and he proceeded there to
stop those who got 1n the car from leaving. He also testified that
the volley consisted of multiple shots fired in a burst and that
bullets hit his nightclub According to Hampton, there were about
twenty-five to thirty people 1n the parking lot at the time of the
shooting,

Aquontis Pitts testified that he was present at Hamp's when
Carter was shot, and that after a fight with Jackson 1nside the club,
he and others, including Carter and Jackson, went outside Pitts
then tesufied that he saw Jackson firing a chrome pistol 1n their
direction Putt testified that Jackson fired multiple shots rapid fire
and that no one else fired shots,

Kenny Muiles testified that once the fight started inside the
club, people were getting guns out of coolers that they had
brought inside, He also testified that about twelve people had guns
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outside. and that although multiple shots were fired m quick
succession. Jackson was not the shooter who hit Carter because he
had his pistol pointed over his head and would have only hit the
nightclub had he fired. According to Miles, several people were
shooting.

Marcus Owens testified that he traveled to the club with
Jackson and that Jackson had a gun He asserted, however, that 1t
was Brisco who got the gun from the car during the altercation in
the parking lot Owens stated that Jackson ended up with the gun
and fired shots, but that other shots were fired as well,

Directed-Verdict Motion

[1,2] Jackson argues that the circuit court erred in refus-
ing to grant his directed-verdict motion. A motion for a directed
verdict 1s a challenge to the sufficiency of the evidence. George v
State. 356 Ark. 345, 151 S.W.3d 770 (2004). The test for deter-
mining the sufficiency of the evidence 1s whether the verdict 1s
supported by substantial evidence, direct or circumstantial  Id
Substantial evidence is evidence forceful enough to compel a
conclusion one way or the other beyond suspicion or conjecture
Id When reviewing a challenge to the sufficiency of the evidence,
the evidence is viewed in the light most favorable to the verdict,
and only evidence supporting the verdict will be considered. Id

Jackson alleges that in submitting this case to the jury, the
circuit court forced the jury to rely on speculation and conjecture
in reaching 1ts decision Jackson alleges more specifically that there
is 2 lack of a “direct hink™" between him and the bullet that killed
Carter because based on witness testimony, there were multiple
gunshots and up to twelve people with guns in the parking lot at
the time of the murder. Jackson notes that Brisco testified, “Yes, I
remember saying I heard one shot while I was getting beat up |
don't know who the shot came from . . . Yes, 1t's possible that
another gun was being fired at that point.” Jacksen also quotes
Miles's testimony that . . . people were shooting at us Everybody
was shooting.”

However, Brisco also testified that Jackson fired five to six
rounds in the direction of the club Jordan tesuified that he saw
Jackson behind some vehicles firing a chrome revolver. According
to Jordan and Bnsco, Jackson fired five or six shots 1n close
succession toward where Carter was standing. Hampton testified
that he saw Carter fall as a volley of shots was fired. that the shots
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came from a car, and that his mghtclub was struck by bullets Pitts
testified that he saw Jackson firing a chrome pistol 1n their
direction, that Jackson fired multiple shots in rapid fire, and that no
one else fired shots.

[3] In this case, the State relied entirely upon circumstan-
tial evidence. In other words, the State provided no witness who
testified he or she saw Jackson fire the shot that killed Carter.
Circumstantial evidence is evidence of circumstances from which
a fact may be inferred. Mills v. State, 351 Ark. 523,95 S.W.3d 796
(2003) Darect evidence 1s evidence that proves a fact withouc
resort to inference, when for example, 1t 1s proved by witnesses
who testify to what they saw, heard, or experienced. Gamble v.
State, 351 Ark. 541, 95 S.W.3d 755 (2003).

[4] Guilt can be established without eyewitness testimony,
and evidence of glt is not less because 1t is circumstantial, Gregory
v -State, 341-Ark. 243-15-SW. 3d:690-2000)=However, regardless
of whether evidence 1s direct or circumstantial, it must meet the
requirements of substantiality. Id. It must force the fact-finder to
reach a conclusion one way or the other without resorr to
speculation or conjecture. Gamble, supra. Additionally, where
crcumstantial evidence alone 1s relied upon, 1t must exclude every
other reasonable hypothesis than that of guilt of the accused or 1t
does not rise to the required substantial evidence. Gregory, supra.

In the case before us, there is no question thar there 1s
contlicting testimony concerning the number of people 1n the
parking lot, the number of people who had guns, and the number
of people who fired guns. In addition, there s conflicting testi-
mony concerning where Carter was standing when she was shot.
However, there was witness testimony that a volley of shots was
fired by Jackson at the group where Carter was standing, and that
ackson was the only shooter Carter was hit by a single bullet and
died.

[5, 6] The jury may resolve questions of conflicting testi-
mony, and inconsistent evidence, and may choose to believe the
State’s account of the facts rather than the defendant's Harper 1.
State, 359 Ark. 142, 194 S.W 3d 730 (2004) The credibility of
witnesses 15 an 1ssue for the jury and not this court Id The jury
clearly believed the accounrt given by the State's witnesses that
Jackson fired the only shots and fired toward the group where
Carter was standing and toward the nightclub This conclusion,
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based on substantial circumstantial evidence that Jackson fired the
shot that killed Carter and the shots that hit the club, excludes the
only other reasonable hypothesis than that of guilt, that another
fired the shots. Further, with respect to the terroristic-act charge,
we note that Jackson asserts that *‘[t]here 15 simply no proof that
any of the bullets that struck the club were fired by the Appellant.
It 1s impossible to determine if any of the damage sustained by the
club was attributable to the Appellant.” As already discussed, the
jury was presented with substantial evidence and was free to
believe or disbelieve the testimony that only Jackson fired a
weapon. While Jackson asserts later in his brief that there was not
sufficient proof on all the elements of the charges, including the
terroristic-act charge. he offers no argument on any element
except that Jackson was not the person who fired the shots. Our
analysis 1s thus limited to this single element’ because no other
argument or cite to authority was offered by Jackson. Polston 1.
State, 360 Ark 317, 201 S.W.3d 406 (2005). Substantial evidence
supports the jury’s verdict. and the circuit court did not err in
denying the directed-verdict motion and submitting the question
of guilt to the jury

Mistrial

Jackson asserts that after the jury had determined guilt on
first-degree murder and a terronstic act, but before the jury
considered the 1ssue of possession of a firearm by a felon, a juror
mouthed something to the vicim's family upon entering the
courtroom. This was brought to defense counsel’s attention by
Annie Jenkins, Jackson’s mother. Jenkins identified juror Shanekia
Brown as the juror who mouthed to the victim's family The
circuit court questioned those who were in the courtroom at the
time the event was supposed to have occurred and questioned
juror Brown after the trial was completed No one testified that
Brown mouthed anything except Jenkins

[7] However, Jackson argues that given the seriousness of
the charges and penalties, the circuit court abused its discretion in

' We note that Jackson argues in his brief that self-defense could have been the
motive for shooting the revolver. That argument goes to mtent on his terrorisnc-act
charge, however, as Jackson states i hus brief, this “was not argued by the defense attorney

" Arguments rawsed for the first time an appeal will not be considered. Dowty v State, 363
Ark 1,210 SW2d 8530 (2005)
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denying the motion for nustrial. A mustrial 1s not to be granted
unless there 15 an error so prejudicial that justice cannot be served
by continuing with the trial or when fundamental fairness has been
compromused. King v. State, 361 Ark. 402, 206 S W 2d 883 (2005).
Jackson has not shown any prejudice ar all. There 1s no evidence of
misconduct other than Jenkins saying that Brown mouthed some-
thing to the victim’s family. We do not know what was allegedly
said or whether 1f anything was mouthed that 1t even related to the
trial.

[8] The moving party bears the burden of proving preju-
dice. Butler v. State, 349 Ark 252, 82 S W 3d 152 (2002) Here,
there 15 a question of whether there was communication between
a juror and the victim’s family. Jenkins made the assertion and no
other person questioned saw the alleged communication. Even
assuming communicadon took place, this court will not presume
prejudice. Id. Whether prejudice occurred 1s also a matter for the

sound discretion of the trial court Id There was no abuse of
discretion 1n denying the motion for mustrial

4-3(h)

In compliance with Ark Sup Ct R 4-3(h), the record has
been examined for adverse rulings objected to by Jackson but not
argued on appeal, and no prejudicial error 1s found

Affirmed.



