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Opimion delivered September 29, 2005
1. TRIAL — REFUSAL TO INSTRUCT ON LESSER-INCLUDED OFFENSE —
REVERSIBLE ERROR WHERE SLIGHTEST EVIDENCE SUPPORTS IM-
STRUCTION — It 1s reversible error to refuse to instruct on a
lesser-included offense when there is the shightest evidence to support

the instruction

2. TRIAL — REFUSAL TO INSTRUCT ON LESSER-INCLUDED OFFENSE —

AFFIRMED WHERE NO RATIONAL BASIS SUPPORTS GIVING INSTR.UC-
TION — The supreme court will affirm a trial court's decision not to
give an instruction on a lesser-included offense 1f there 1s no ranonal
basis for giving the nstruction; the court will not reverse a trial
court’s ruling regarding the submission of such an instruction absent
an abuse of discretion
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TRIAL — INSTRUCTION ON EXTREME-EMOTIONAL DISTURBAMNCE
— EVIDENCE REQUIRED — In order for a jury to be nstructed on
extreme-emotional-disturbance manslaughter, there must be evi-
dence that the defendant killed the vicim 1n the moment following
some kind of provocation, such as “physical fighting, a threat, or a
brandished weapon'"; passion alone will not reduce a hormcide from
murder to manslaughter.

CRIMINAL LAW — EVIDENCE OF MARITAL DISCORD ALONE [MNSUFFI-
CIENT TO JUSTIFY MANSLAUGHTER INSTRUCTION — EVIDENCE OF
EXTREME EMOTIONAL DISTURBANCE NEEDED. — In Kail v. State,
341 Ark 89, 14 S.W.3d 878 (2002). the supreme court, mn holding
that the defendant, wha was convicted of capital murder for killing
his father-in-law, was not entitled to an instruction on extreme-
emotional-disturbance manslaughter because there was no evidence
that he killed his father-in-law in the moment following provoca-
tion, stated that despite feelings of individuals whe are suffenng
marital discord, the frustration, anger, and resentment that can result
fails to constitute, on its own, a rational basis for giving an instruction
on voluntary manslaughter, whether expressed in terms of “‘heat of
passion,” (as it was formerly referred) or scientifically defined as
“extreme emotional disturbance,” the instruction requested by the
appellant required a basis mn fact indicating that the appellant killed
the victim in the moment following “‘provocation 1n the form of
physical fighting, a threat, or a brandished weapon.™

CRIMINAL LAW — APPELLANT'S REQUEST THAT COURT ESTABLISH A
“MERCY KILLING” EXCEPTION TO PROVOCATION REQUIREMENT
FOR MANSLAUGHTER REJECTED — HUMANITARIAN PURPOSE IS NEI-
THER DEFENSE TO MURDER NOR SUBSTITUTE FOR PASSION &
PROVOCATION NECESSARY TO ESTABLISH EXTREME-EMOTIONAL-
DISTURBANCE MANSLAUGHTER. — Where appellant seemed to be
asking the court to establish a “mercy-kiling”" exception to the
provocation requirement for extreme-emotional-disturbance man-
slaughter, the supreme court rejected his request; absent a legally-
recognized defense, where a person intentionally causes the death of
another, his act constitutes murder, and it 1s completely irrelevant
that the act was motivated by love rather than malice; 2 humanitanan
purpose 1s neither a defense to murder nor a substitute for the passion
and provocation necessary to establish extreme-emotional-
disturbance mandanghter
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TRIAL — NO RATIONAL BASIS FOUND FOR GIVING MANSLAUGHTER
INSTRUCTION — TRIAL COURT'S RULING AFFIRMED. — Appellant
offered no evidence of provocaton, indeed, the vicnm was incapable
of provoking appellant as she was asleep when he shot her; therefore
there was no ranonal basis for giving the manslaughter mstruction;
the trial court’s ruling was affirmed

JURY — INSTRUCTIONS ON LESSER-INCLUDED OFFENSES — ' SKIp
RULE" — The “skip rule” provides that when an instcrucuon on a
lesser-included offense has been given, and the jury convicts of the
greater offense, error resulung from the failure to give an mstruction
on another sull lesser-included offense 15 cured; 1n other words, the
defendant cannot prove that he was prejudiced by the alleged error,
so 1t was harmless

TRIAL — CLAIM THAT TRIAL COURT ABUSED ITS DISCRETION IN
REFUSING TO GIVE SECOND-DEGREE MURDER INSTRUCTION UN-

_SUCCESSFUL — CLAIM BARRED BY SKIP RULE © — Appellant argued

that the tnal court abused 1s discretion 1n refusing to give the
second-degree murder nstruction; because the jury n this case
convicted appellant of capital murder and was nstructed on both
capital murder and first-degree murder, this claim 15 barred by the
"skip rule "

EVIDENCE — RELEVANCE & PROBATIVE VALUE — DISCRETIONARY
WITH TRIAL COURT — Determuning the relevancy of evidence and
the prejudicial nature of that evidence 1s within the tral court’s
discrenion, and the supreme court will not reverse the tnal court's
determunauon absent a mamfest abuse of that discretion

EVIDENCE — RELEVANT EVIDENCE — EXCLUSION OF — Although
relevant, evidence may be excluded if its probative value 15 substan-
tully outweighed by the danger of unfair prejudice; the operanve
word in Ark. R. Evid. 403 is ‘unfair”’; the fact that the evidence 1s
harmful, or prejudicial, to one side or the other does not cause it to be
madmussible.

EVIDENCE — TRIAL COURT ADMITTED GUARD'S TESTIMONY — NGO
ABUSE OF DISCRETION FOUND — Appellant argued that his act did
not constitute murder because he shot the vicum to end her suffering;
at tnal, the State mantained that appellant shot the vicum to free
himself from the burden of caning for her and their household; the
guard's tesumony suggested that appellant’s state of mund hours after
the murder was not one of grief, as appellant contended, but of relief;
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in this case, the high probative value of appellant’s statement to the
female guard was the very reason appellant was claiming that the
evidence was prejudicial; the supreme court agreed that the guard's
testmony — suggesting that appellant was flirung with her hours
after the death of the victim — was harmful to appellant’s argument
that he killed his girlfriend to reheve her suffering and not to reheve
his own, the question was whether the probatve value of the
evidence was substantially outweighed by the danger of “‘unfair”
prejudice; the tnal court held that 1t was not, and the supreme court
found no abuse of discretion

APPEAL & ERROR — GROUNDS FOR OBJECTION MAY NOT BE
CHANGED ON APPEAL — ARGUMENT NOT ADDRESSED. — A party
cannot change his grounds for an objection on appeal and 1s bound by
the scope and nature of the arguments that he made at trial, therefore,
appellant’s argument that constituted such a change, was not ad-
dressed.

EVIDENCE — RULING ON ADMISSIBILITY — WHEN REVERSED —
The supreme court will not reverse a ruling on admussibility of
evidence absent an abuse of discretion, as such matters are left to the
sound discretion of the tnal court

EVIDENCE — TESTIMONY EXCLUDED AT TRIAL DUE TO ITS CUMULA-
TIVE NATURE — NO ABUSE OF DISCRETION FOUND — While the
witness's proposed testimony was not hearsay. the tnial court did not
indicate that 1t excluded the testimony on the basis of hearsay: the
tral court appeared to conclude that the tesamony was cumulative,
and that the best evidence of the conversation had already been
admitted through appellant; therefore, even if the exclusion was
error, it was harmless; accordingly, the tnal court did not abuse 1ts
discretion 1n refusing to admut the witness's tesimony into evidence

EVIDENCE — DOCTOR'S TESTIMONY WAS IRRELEVANT TO REBUT
GUARD'S TESTIMONY — EXCLUDING TESTIMONY ON THAT BASIS
WAS NOT ABUSE OF DISCRETION — The doctor speaifically stated 1n
her proffered cross-examination testimony that she was not famihar
with anything appellant may have said to the booking deputy, and
furthermore, appellant testified at tral in his own defense and had
ample opportunity to explain his state of mind when he spoke to the
deputy, he explained his state of mind, stating that he **[could] not
remember rthat af all”; the doctor's testimony was rrelevant to rebut
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the deputy’s tesimony and, therefore, the trial court did not abuse its
discretion in excluding it on that basis.

16. EVIDENCE — EVIDENCE WAS CUMULATIVE & INSANITY DEFENSE WAS
NOT ASSERTED — WITHOUT VALID BASIS FOR ADMITTING TESTI-
MONY EXCLUSION WAS NOT ABUSE OF DISCRETION — Evidence of
physical ailments, sleep deprivation, confusion, and memory loss had
already been introduced through other witnesses, including appel-
lant’s treating physician and the officer who interrogated appellant
after hus arrest; therefore, the doctor’s opinion on appellant’s physical
condition, which was obtained by reviewing reports of the principal
witnesses on these issues, was cumulative at best, while it was unclear
whether he intended the doctor to provide her opinion on his mental
condition at the time of the murder, such an opinion was madmus-
sible m this case, appellant did not assert the msanity defense, and he
offered no other valid basis for admitting the doctor’s opinion,; thus,
the tmal court did not abuse 1ts discretion 1n excluding the doctor's
tesimony. - o ’

Appeal from Benton Circuit Court; Damd § Chnger, Judge.
affirmed.

Jay Saxton and Lisa Evans Parks, for appellant.

Mike Beebe, Att'y Gen., by: Vada Berger, Ass't A’y Gen., for
appellee.

M GUNTER, Justice. Appellant Patrick Boyle was convicted

of capital murder for shooting his live-in companion, Carol
Ivanhoe, Because the State watved the death penalty before tnal,
Boyle was automatically sentenced to life impnsonment without the
possibility of parole. See Ark. Code Ann. § 5-10-101(c)(Supp. 2005).
Boyle raises four points on appeal. (1) the trial court abused its
discretion 1n refusing to instruct the jury on second-degree murder
and manslaughter, (2) the tnal court abused its discretion 1n admutting
the testimony of Shannon Bailey, (3) the tnal court erred in excluding
the testimony of Craig Davis, and (4) the trial court abused its
discretion 1n excluding expert psychiatric testimony. We have re-
viewed Boyle’s claims, find no error, and affirm.

In the early morning hours of March 12, 2002, Boyle shot
and killed Carol Ivanhoe. Boyle and Ms. Ivanhoe had lived
together for ten years. For several years before her death, Ms.
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Ivanhoe had been treated for various health problems that caused
her chronic pain. She was admutted to the hospital for four days 1n
January 2003 for severe abdominal and back pain, and was read-
mitted on February 4, 2003, for the same symptoms. While in the
hospital, Ms. Ivanhoe developed pneumonia and was also diag-
nosed with thyroid storm, a rare condition that can be fatal 1f left
untreated. She was treated for this condinon and released on
February 18, 2003

Boyle testified that Ms Ivanhoe continued to experience
great pain after she was released from the hospital, and that he
began to work the might shift in order to take care of her during the
day Boyle testified that Ms. Ivanhoe's condition worsened, and
that she could not sleep or eat. He decided that she needed to be in
the hospital. but knew she would not agree to go, so on March 11,
2003, Boyle took her to the doctor’s oftice, hoping that her doctor
would convince her to check herself into the hospital. When they
were unable to get an appointment to see Ms. Ivanhoe’s doctor,
they returned home. Boyle testified that Ms. Ivanhoe continued to
moan in her sleep that afternoon and evemng, as 1f she were
experiencing great pain. Boyle said that at some point during the
mght, he got out of bed, walked to Ms Ivanhoe’s mightstand.
retrieved her pistol, and shot her twice 1n the head He stated that
he intentionally killed her because he knew she was going to die,
and he did not want her to sufter anymore.

After shooting Ms. Ivanhoe, Boyle went to the kitchen and
wrote a suicide note addressed to Ms. Ivanhoe’s son, Stanley, who
lived in a trailer behind Bovle's house. He then went back in the
bedroom and called 911, explaining to the operator that he had
shot his wife and was planning on shooting himself. The operator
convinced him not to commit suicide. Boyle was later charged
with, and convicted by a jury of, capital murder for killing Ms.
Ivanhoe.

I Lesser-Included Offenses

[1, 2] Boyle’s first point on appeal 1s that the tnal court
erred in refusing to instruct the jury on the lesser-included offenses
of second-degree murder and manslaughter. We have stated re-
peatedly that 1t 1s reversible error to refuse to instruct on a
lesser-included offense when there 15 the shghtest evidence to
support the instruction. See, e.g., Flowers v. State, 362 Ark. 193,
213, 208 SW 3d 113, 128 (2005), Morris v, State, 351 Ark 426,
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430, 94 S.W.3d 913, 915 (2003). However, we will affirm a trial
court’s decision not to give an 1instruction on a lesser-included
offense 1if there 15 no rational basis for giving the instruction. Id.
Finally, we will not reverse a tnal court's ruling regarding the

submission of such an instruction absent an abuse of discretion
Grillot v. State, 353 Ark. 294, 318, 107 S'W.3d 1306, 150 (2003)

[31 We turn first to Boyle's argument that the trial court
abused its discretion in refusing to 1nstruct the jury on manslaugh-
ter 1n accordance with Ark. Code Ann. § 5-10-104(a)(1)(Repl
1997), which states that a person commuits manslaughter if

[h]e causes the deach of another person under circumstances that
would be murder, except that he causes the death under the
influence of extreme emotional disturbance for which there is
reasonable excuse. The reasonableness of the excuse shall be deter-
mined from the viewpoint of a person in the defendant’s situation
under the circumstances as_he believes them to be[.]  _ . _
We have held repeatedly that, in order for a jury to be instructed on
extreme-emotional-disturbance manslaughter, there must be evi-
dence that the defendant killed the vicum in the moment following
some kind of provocation, such as “‘physical fighting, a threat, or a
brandished weapon.” Kail v. State, 341 Ark. 89, 94, 14 S.W.3d 878,
881 (2000); see also Spann v. State, 328 Ark. 509, 944 S'W.2d 537
(1997). Passion alone will not reduce a homicide from murder to
manslaughter. Spann, 328 Ark. at 514, 944 S’ W.2d at 540.

[4] In Kail we held that the defendant, who was convicted
by a jury of capital murder for killing his father-in-law, was not
entitled to an instruction on extreme-emotional-disturbance man-
slaughter where there was no evidence that he killed his father-
in-law in the moment following provocation. Kail, supra. We
stated that

[d]espite feehngs of individuals who are suffering marital discord,
the frustration, anger, and resentment that can result fails to consti-
tute, on its own, a rational basis for giving an instruction on
voluntary manslaughter. Whether expressed in terms of “heat of
passion,” (as 1t was formerly referred) or saientifically defined as
“extreme emotional disturbance,” see Rainey, 310 Ark. at 424, 837
S W 2d at 456, the nstruction requested by the appellant requires a
basis 1n fact indicating that the appellant killed Larry Chappell in the
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moment following *‘provocation 1n the form of physical fighting, a
threat, or a brandished weapon,” as we stated in Spann.

The evidence adduced at trial is clear that appellant armed himself,
invaded the victim's home, and shot him dead. It 1s true that his
divorce from Mr. Chappell's daughter may have aroused unbalanc-
ing passion within the appellant, but absent any provocation, no
rational basis existed upon which the tral court could mstruct the
jury on manslaughter due to extreme emotional disturbance.

Id. at 94-95, 14 S'W.3d at 880-81.

{51 In spite of his admission that our case law holds
otherwise, Boyle contends that proof of extreme emotional dis-
turbance should not require evidence of provocation. While he
points to no evidence of extreme emotional disturbance on appeal,
erther of provocation or anything else, his basis for the instruction
1n the trial court was his mental state resulting from Ms. Ivanhoe’s
illness' that is, he was in emotional distress from watching someone
he loved suffer In other words, he seems to be asking this court to
establish a “‘mercy-killing™" exception to the provocation require-
ment for extreme-emotional-disturbance manslaughter.! We re-
ject his request Absent a legally-recogmzed defense, where a
person intentionally causes the death of another. his act constitutes
murder, and 1t 1s completely irrelevant that the act was motivated
by love rather than malice A humanitarian purpose 1s neither a
defense to murder nor a substitute for the passion and provecation
necessary to establish extreme-emotional-disturbance manslaugh-
ter

[6] Boyle has offered no evidence of provocation. Indeed,
Ms. Ivanhoe was incapable of provoking Boyle as she was asleep
when he shot her. Therefore, there was no rational basis for giving
the manslaughter instruction. We affirm the trial court’s ruling.

[7, 8] We now turn to Boyle’s argument that the trial
court abused 1ts discretion in refusing to give the second-degree

' We note that the General Assembly has made it clear that Arkansas law does not
authorize mercy kdlings. See, e g, Ark. Code Ann § 17-95-704(e)(4)(A) (physicians may not
cause or assist in causing the mercy kalling of any individual); Ark Code Ann § 20-17-210(g)
{statute regarding nights of terminally Al does not condone, authorize, or approve of mercy
kilhng)



Boyie v Sia1e
364 Cite as 363 Ark. 356 (2005) [363

murder tnstruction. Because the jury in this case convicted Boyle
of capital murder and was instructed on both capital murder and
first-degree murder, this claim 1s barred by the ‘“‘skip rule " See,
€.8., Fudgev. State, 341 Ark. 759, 20 S'W.3d 315 (2000); Branscomb
v. State, 299 Ark. 482, 774 S.W.2d 426 (1989). This rule provides
that when an instruction on a lesser-included offense has been
given, and the jury convicts of the greater offense, error resulting
from the faillure to give an instruction on another still lesser-
included offense 1s cured. Fudge, 341 Ark at 767, 20 S.W.3d at
319. In other words, the defendant cannot prove that he was
prejudiced by the alleged error, so 1t was harmless In this case, the
skip rule operartes to preclude Boyle's claim with regard to the
second-degree-murder instruction ?

IL. ‘Testimony of Shannon Bailey

Boyle next contends thac the trial court abused 1ts discretion
mn-admitting=the-testimony of=Shannon-Bailey;-a-guard- at-the
Benton County detention facility where Boyle was taken after his
arrest. Apparently, while Boyle was standing at the booking
counter, he overheard Ms. Bailey's conversation with a male
deputy in which Ms. Bailey stated that, if the deputy needed a
place to stay for a few days, he could stay with her. According to
Ms. Bailey, Boyle responded to this statement by smiling at Ms.
Bailey and saying, "I'm available.”” During discovery, the State
disclosed this information 1n Ms Bailey’s report of the event. The
report indicated that the conversation took place five days after
Boyle’s arrest. Just before Ms. Bailey testified, however, the State
notified the court and Boyle that the conversation actually took
place immediately after Boyle was arrested and broughrt to the
detention facility. Boyle objected to this testimony as 1rrelevant,
prejudicial, and inadmussible hearsay. The trial court allowed the
testimony, holding that 1t was relevant, not unduly prejudicial, and
not hearsay, as it was a statement against interest under Ark. R.
Evid. 801(d)(2)(1).

Boyle 15 no longer arguing that the statement was hearsay,
but continues to argue that the statement was not relevant to the

* We note that the skip rule does not preclude Boyle's claim thar the manslaughter
mstruction should have been given, because extreme-emounonal-disturbance manslaughter
does not fall within the reasorung for the skap rule. See Rainey v State, 310 Ark. 419, 837
SW2d 453 (1992)
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murder of Carol Ivanhoe and that it was unfairly prejudicial. He
claims that the statement was unfairly prejudicial for two reasons’
(1) the statement suggests that he was **hitting on’" another woman
hours after he killed Ms. Ivanhoe; and (2) the State failed to
disclose the incorrect date on the report untl trial and, had he
known before trial that the date was erroneous, he would have
prepared differently

[9] Determiming the relevancy of evidence and the preju-
dical nature of that evidence is within the trial court’s discretion,
and we will not reverse the trial court’s determination absent a
manifest abuse of that discretion Hinkston v. State, 340 Ark. 530,
542,10 S.W .3d 906, 914 (2000) We see no such abuse here. Bovle
has never denied shooting Ms Ivanhoe twice in the head, killing
her. He has argued 1nstead that his act did not constitute murder
because he shot her to end her suffering. The evidence was
relevant to support the State’s theory suggesting otherwise. At
trial, the State mamntained that Boyle shot Ms. Ivanhoe to free
himself from the burden of caring for her and their household. Ms.
Bailey's testimony suggested that Boyle's state of mind hours after
the murder was not one of grief, as Boyle contended, but of relief.
His statement to Ms. Bailey indicated that he felt free and available.

[10, 11] *‘Although relevant, evidence may be excluded 1f
its probative value is substantially outweighed by the danger of
unfair prejudice[.]”” Ark. R. Evad. 403 (2005) The operative word
in Rule 403 is “unfair.”” The fact that the evidence 1s harmful, or
prejudicial, to one side or the other does not cause 1t to be
inadmissible. In this case, its high probative value 1s the very reason
Boyle is claiming that the evidence 15 prejudicial We agree that
Ms. Bailey's testimony — suggesting that Boyle was flirting with
her hours after the death of Ms. Ivanhoe — was harmful to Boyle's
argument that he killed Ms. Ivanhoe to reheve her suffering and
not to relieve his own. The question 1s whether the probative
value of the evidence was substantially outweighed by the danger
of “‘unfair”’ prejudice. The trial court held that it was not. We hold
that the trial court did not abuse 1ts discretion.

[12] With regard to Boyle's claim that the State’s failure to
disclose the incorrect date on Ms. Bailey's report untl trial
prejudiced him, we note that Boyle did not raise this argument
below. Indeed, he gives no explanation to us as to how he would
have prepared differently. It is blackletter law that a party cannot
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change his grounds for an objection on appeal and 1s bound by the
scope and nature of the arguments that he made at trial Henderson
v. State, 329 Ark. 526, 531, 953 S'W .2d 26, 28 (1997)(citing Evans
v. State, 326 Ark. 279, 931 S.W 2d 136 (1996)) Therefore, we do
not address this argument.

IL Testimony of Craig Davis

Boyle's next argument is that the trial court erred in exclud-
ing the testimony of Craig Davis, a friend of Boyle. Davis would
have testified that Ms. Ivanhoe told him 1n a telephone conversa-
tton while she was 1n the hospital that her pain was getting worse
and she did not know how much longer she could put up with it.
Boyle overheard the conversation while 1n the hospital room with
Ms. Ivanhoe. Boyle claimed at trial that Mr. Davis’s testimony was
not hearsay because 1t was not offered for the truth of the matter
asserted, but to show 1ts effect on him, the listener The court

~excluded the-testimony, -holding—that._the_importance_of _this
conversation was that Boyle heard 1t and 1ts impact upon him The
court stated that what Mr. Davis thinks he heard was not impor-
tant. Because Boyle had already testified about the conversation
and 1ts impact upon him, the trial court excluded Mr. Davis’s
testimony.

[13,14] We will not reverse a ruling on the admissibility
ot evidence absent an abuse of discretion, as such matters are left to
the sound discretion of the trial court. Bankston v, State, 361 Ark.
123,130,205 S.W.3d 138, 143 (2005). While we agree with Boyle
that Davis's proposed testimony was not hearsay, the trial court did
not indicate that 1t excluded the testimony on the basis of hearsay,
The trial court appeared to conclude that Davis’s testimony was
cumulative, and that the best evidence of this conversation had
already been admitted through Boyle. Therefore, even if the
exclusion was error, it was harmless. See Morgan v. State, 333 Ark.
294, 971 S.W.2d 219 (1998)(holding that evidentiary error is
harmless 1f the same or similar evidence was otherwise intro-
duced); accord Jones v. State, 326 Ark. 61, 931 S.W.2d 83 (1996).
Accordingly, the trial court did not abuse 1ts discretion in refusing
to admit Mr. Davis’s testimony into evidence.

IV Testimony of Dr Walx

We turn finally to Boyle's argument that the tnal court
abused 1ts discretion by excluding the tesumony of Dr. Patricia



Bovie v STATE
ARk | Cite as 363 Ark 356 (2005) 367

Walz.* In her proffered testimony, Dr. Walz opined that Boyle was
exhausted and had some confusion on the mght he killed Ms.
Ivanhoe and that he suffered from various physical ailments and
memory loss. Boyle argues that the State opened the door to his
state of mind by offering the testimony of Shannon Bailey, who
testified that Boyle told her he was “‘available” hours after Ms
Ivanhoe's death. He argues that Dr Walz should have been
allowed to state her opmion of his mental state to rebut the state’s
characterization of his mental state through Ms. Bailey's testi-
mony

[15] Farst, we note that Dr. Walz specifically stated in her
proffered cross-examination testimony that she was not famihar
with anything Boyle may have said to a booking deputy, Ms.
Bailey Furthermore, Bayle testified at trial in his own defense and
had ample opportumty to explain his state of mind when he spoke
to Ms. Bailley He explamed his state of mind, stating that he
“[could] not remember that at all ™ Dr Walz's tesimony was
irrelevant to rebut Ms Bailey's tesumony and, therefore. the trial
court did not abuse 1ts discretion n excluding 1t on that basis.

[16] Finally, the evidence of physical arlments, sleep dep-
rivation, confusion, and memory loss had already been introduced
through other witnesses, including Boyle's treating physician and
the officer who interrogated Boyle after hus arrest Therefore, Dr.
Walz's opinion on Boyle's physical condition, which was obtained
by reviewing the reports of the principal witnesses on these 1ssues,
was cumulative at best. Whale 1t 15 unclear from Boyle’s argument
whether he intended Dr. Walz to provide her opinion on his
mental condition at the time of the murder, we hold such an
opinion was nadmissible in this case. Boyle did not assert the
insanity defense, and he has offered no other vahd baus for
admitting Dr. Walz's opinion. Hinkston v. State, 340 Ark 530, 10
S.W.3d 906 (2000) (held that expert testimony regarding a defen-
dant's inability to conform his conduct to the requirements of the
law because of mental disease or defect is not admussible where the
defendant is not asserting the insanity defense); Stewart v. State, 316
Ark. 153, 870 S.W.2d 752 (1994) (held that expert testimony on
the ability of a defendant to form specific intent to murder 1s not

3 Hinkston v State, 330 Ark 530, 10'S W 3d 906 (2000) (we review rulings regarding the
admissibility of expert testimony far abuse of discretion)
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admussible). We hold that the trial court did nor abuse 1ts discretion
in excluding Dr. Walz's testimony.

I7 Rule 4-3(h) Review

The record 1n this case has been reviewed for other revers-
ible error pursuant to Rule 4-3(h) of the Rules of the Supreme
Court, and no error has been found.

Affirmed

Brown, J, concurring 1n part; dissenting in part.

ROBERT L Brown, Justice, concurring. One of the over-
arching prnciples in cnminal junsprudence 1s that 1if
evidence, albeit shight, and a rational basis warrant that an instruction
of law be given to the jury, 1t must be given. See, ¢ ¢, Flowers v State,
362 Ark. 193, 208 S.W.3d 113 (2005); Harshaw v. State, 344 Ark 129
39-5.W.3d 753 (2001). - This-principle s sacrosanct .~ ________

The majority, however, stands this principle on 1ts head and
relies solely on a harmless-error analysis to justify the failure to give
the second-degree murder instruction. Because I do not believe
that harmless error, by itself, can support the failure to give an
mnstruction that the evidence supports, I dissent from this reason-

ng.

The majority invokes the “skip rule’ for its harmless-error
analysis. What that rule means in this context is that because the
Jury found Boyle guilty of capital murder, it was not prejudicial to
refuse to give a second-degree murder instruction. In other words,
because the jury found Boyle guilty of an offense two degrees
higher than second-degree murder and *‘skipped” first-degree
murder, for which an instruction was given, no prejudice to Boyle
resulted.

Of course, this 1s artificial, post-verdict rationalization
What the *“‘skip rule” does not acknowledge 1s thar the failure to
Instruct on an offense supported by the evidence and forbidding
defense counsel to argue that offense to the jury deprives the
defendant of an argument to which he 15 entitled. That is because
an instruction on a lesser-included offense 1s appropriate when it is
supported by even the slightest evidence. See Grillot v. State, 353
Ark 294, 107 S'W 3d 136 (2003). It is only when there is no
rational basis for giving the instruction that this court will affirm a
circuit court’s exclusion of an instruction on a lesser-included
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offense See Brown v. State. 347 Ark. 44, 60 S.W.3d 422 (2001).
Had the jury been instructed on second-degree murder and had
defense counsel been allowed to argue it to the jury, the jury's
verdict may have been altogether different.

This court cited the “‘skip rule’ as an alternative ground for
affirmance in recent cases, where we also said there was no
evidence to support giving the instruction and. thus, no rational
basis for 1t. See Flowers v State, supra; Fudge v. State, 341 Ark. 759,
205 S W.3d 315 (2000). That is certamnly the way the State of
Kansas has proceeded. See Kansas v. Robertson, 279 Kan. 291, 109
P.3d 1174 (2005). In the instant case, however, the majority hinges
its opinion entirely on the “skip rule.” That 15 wrong, 1 my
opinion.

In sum, I dissent from this reasoning But because I believe
the evidence does not support a second-degree murder instruction,
I concur in the result.




