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CERTIORARI, WRIT ri F — EXTP-AORDINARY p FLIEF — WHEN 

GRANTED — A writ of certiorari is appropriate when on the face of 
the record it is apparent that no other remedy is available to correct 
a plain, manifest, and gross abuse of discretion by the trial judge; a 
writ of certiorari is extraordinary relief, and the supreme court will 
grant it only when there is a lack of junsdiction, an act in excess of 
jurisdiction on the face of the record, or the proceedings are errone-
ous on the face of the record, 

2. CERTIORARI, WRIT OF — REMEDY NOT APPROPRIATE TO REVERSE 

TRIAL COURT'S DISCRETIONARY AUTHORITY — WRIT CANNOT 

TAKE PLACE OF APPEAL, — Certiorari is not an appropriate remedy to 
use to reverse a trial court's discretionary authority; certiorari is 
appropriate where a party claims that a lower court did not have 
jurisdiction to hear a claim, however, certiorari will not take the 
place of an appeal unless the nght of appeal has been lost by no fault 
of the aggrieved party: 

3. APPEAL & ERROR — ORDER RESULTING FROM JUVENILE ADJUDICA-

TION OP- DISPOSITION HEARING IS FINAL & APPEALABLE — CERTIO-

RARI NOT APPROPRIATE, — Under Ark, R, App. P, — 
2(c)(3)(A), when an order results from an adjudication or disposition 
hearing in a juvenile case where an out-of-home placement has been 
ordered, such an order is final and appealable; certiorari is not 
appropriate when some other remedy, such as appeal. exists: 

4. COURTS — JURISDICTION — DEFINED — "JiirlsdlCtion" is a court's 
ability to act, it is the power of the court to hear and determine the 
subject matter in controversy between the parties, 

5. JURISDICTION — DISTINCTION EXISTS BETWEEN WANT OF JURISDIC-
TION TO ADJUDICATE MATTER & DETERMINATION OF WHETHER 

JURISDICTION SHOULD BE EXERCISED — SUBJECT-MATTER JURIS-
DICTION DISCUSSED — There is a distinction between want of 
jurisdiction to adjudicate a matter and a determination of whether the
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jurisdiction should be exercised, junsdiction of the subject matter is a 
po wer lawfully conferred on a court to adjudge matters concerning 
the general question in controversy, it is power to act on the general 
cause of action alleged and to determine whether the particular facts 
call for the exercise of that power, subject-matter jurisdiction does 
not depend on a correct exercise of that power in any particular case, 
if the court errs in its decision or proceeds irregularly within its 
assigned jurisdiction, the remedy is by appeal or direct action in the 
emng court, if It was within the couns jurisdiction to act upon the 
subject matter, that action is binding until reversed or set aside 

6. COURTS — CIRCUIT LuUR I HAD JuRISDICTION TO ENTER ORDER 

PLACING JUVENILES — FOCUS OF APPELLANT'S ARGUMENT IM-
PROPER — Appellant improperly attempted to focus on the lan-
guage in Arkansas cases stating that certiorari will lie when a court 
does not have jurisdiction "to issue a particular type of remedy", 
appellant argued that,_because the statutes governing placement of 
juveniles do not authorize the type of custody anangement ordered 
by the trial court, the court lacked junsdicnon to issue that type of 
remedy, however, it was apparent that the circuit court in this case 
had jurisdiction to enter an order placing the juveniles and establish-
ing custody in this case 

7 CERTIORARI, WRIT OF — PETITION FOR WRIT DENIED — TRIAL 

COUP T CLEARLY HAD AUTHORITY TO MAKE PLACEMENT DECISION 
— Where the actual subject of review here was whether the trial 
court correctly interpreted the placement statutes and relared cases in 
making its decision, certiorari would not he, the trial court clearly 
had the authority to make a placement decision; whether that 
decision was correct or not should have been the subject of an appeal, 
to which petitioner would have been entitled under Ark K App P 
— Civ. 2(c)(3)(A), therefore the petition for writ of certiorari was 
denied 

Petition for Writ of Certiorari, denied 

Gray Turner, for petitioner_ 

Alike Beebe, Att'y Gen , by- Eric Walker, Ass't Att'y Gen , for 
respondent 

Jo Carson, for dependent-neglected juveniles
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OM GLAZE, Justice, The Arkansas Department of Human 
Services (DHS) has filed a petition for writ of certiorari, 

alleging that the Circuit Court of Sebastian County acted in excess of 
its jurisdiction in ordering a custody arrangement: 

On December 2 9 , 2004, Sebastian County Circuit Judge 
Mark Hewett opened a protective services case on the three 
children of Carla Dix After a hearing, Judge Hewett ordered a 
home study on Dix's residence; the judge also ordered Dix not to 
move in with her boyfriend until she was divorced from her 
husband, On February 1. 2005. a Department of Children and 
Family Services caseworker went to Dix's house, where the 
caseworker found Dix and her boyfriend living together: Dix told 
the caseworker that she had given custody of the children to their 
father, who was living in Oklahoma. Later that same day, Judge 
Hewett approved a 72-hour hold on the children because they had 
been taken out of state: 

On February 4, 2005, DHS filed a petition for emergency 
custody. alleging that the children were dependent/neglected: 
The petition further asked the court to place custody of the 
children with DHS pending a further hearing or court order, The 
court granted the petition for emergency custody on February 4, 
2005, finding that there was probable cause to believe that the 
children were dependent/neglected: As such, the court placed the 
children in the custody of DHS, and set a probable cause hearing 
for Friday, February 11, 2005, 

Following the February 11 hearing, the trial court entered a 
probable cause order, finding that probable cause existed to believe 
that the children were dependent/neglected: The children were 
placed in the physical custody of their maternal grandmother, Toni 
Anderson: The court set an adjudication hearing for March 11, 
2005: After that hearing, the court entered an adjudication order in 
which it found that the children were dependent/neglected. The 
court then made the following ruhng-

Legal custody of the juveniles shall remain with pHs] pending 
further order of the court, and physical custody remains with Toni 
Anderson as previously ordered The court notes PHS's] objec-
tion to the split custody arrangement: The court makes this order 
based on the ruhng in the case of Linda Batiste v Arkansas Department 
of Human Services, Arkansas Supreme Court Case No: 04-486: 

Upon concluding its adjudication order, the court continued juris-
dictinn over the matter and Set 3 review beanng for June 23, 2005:
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On May 9, 2005, DHS filed the instant petition for writ of 
certiorari, alleging that the circuit court had acted in excess of its 
jurisdiction by ordering that legal and physical custody of the 
children be split between DHS and Anderson: We decline to issue 
the writ and hold that DHS should have appealed: 

[1] A writ of certiorari is appropriate when on the face of 
the record it is apparent that no other remedy is available to correct 
a plain, manifest, and gross abuse of discretion by the trial judge. 
See, e.g., Lackey v: Bramblett, 355 Ark: 414, 139 S:W.3d 467 (2003); 
Ivy v. Keith, 351 Ark: 269, Q2 S.W:3d 671 (2002); Johnson v. 
Johnson, 343 Ark: 186, 33 S:W,3d 492 (2000), This court has 
specifically stated that "a writ of certiorari is extraordinary relief, 
and we will grant it only when there is a lack ofjurisdiction, an act 
in excess ofjurisdiction on the face of the record, or the proceed-
ings are erroneous on the face of the record:" Arkansas Dep't of 
Human Sews, 1 , , Collier, 351 Ark: 506, 516, 95 S.W,3d 772, 777 
(2003) (emphasis-added) (citing_Cooper_CommunitiesInc. v, Benton 
County Cir, Ct., 336 Ark: 136, 984 S:W.2d 429 (1999)): 

[2] Moreover, this court has recognized that certiorari is 
not an appropriate remedy to use to reverse a trial court's discre-
tionary authority. Collier, supra; see also Juvenile H, v. Crabtree, 310 
Ark 208, 833 S,W.2d 766 (1992): Certiorari is appropriate where 
a party claims that a lower court did not have jurisdiction to hear 
a claim. Kraemer v. Patterson, 342 Ark: 481, 29 S:W:3d 684 (2000): 
However, certiorari will not take the place of an appeal unless the 
right of appeal has been lost by no fault of the aggrieved party: King 
1 , , Davis, 324 Ark: 253, 920 S:W,2d 488 (1996): 

[3] Stated another way, certiorari is not appropriate when 
some other remedy, such as appeal, exists, See May Construction 
Company, Inc v Thompson, 341 Ark, 879, 20 S:W:3d 345 (2000) 
(certiorari inappropnate where petitioner fell short of showing 
that there had been a plain, manifest, clear, and gross abuse of 
discretion without any other remedy, such as appeal): Under Ark: 
R App, P,—Civ: 2(c)(3)(A), when an order results from an 
adjudication or disposition hearing in a juvenile case where an 
out-of-home placement has been ordered, such an order is final 
and appealable. 

In 19(09, this court appointed the Arkansas Supreme Court 
Ad Hoc Committee on Foster Care and Adoption to assess court 
processes and implement plans to improve those processes in order



ARKANSAS DEP'T OF HUMAN SERVS V.

CIRCUIT COURT OF SEBASTIAN COUNTY

ARK ]
	

Cite as 363 Ark, 389 (2005)
	

393 

to enable children who are abused and neglected to be placed in 
safe and permanent homes in a timely fashion: Following the 
Committee's recommendations, this court specifically amended 
the Rules of Appellate Procedures in 1999 to permit appeals from 
such orders: See In re: Rules of Appellate Procedure — Civil, Rule 2, 
336 Ark, Appx: 649 (19 QQ). This amendment to Ark R App 
P.—Civ. 2 was intended to expedite appeals in such cases Id: 

DHS concedes that certiorari will not lie when an appeal is 
available, but nonetheless maintains that it is entitled to the writ in 
this case because the circuit court, in splitting legal and physical 
custody between DHS and the grandmother, Anderson, made a 
ruling that it did not have the power to make: Particularly, DHS 
argues that there is no disposition in the juvenile code that would 
have permitted the court to make the type of custody order that it 
did here, and the court's order was in "clear contradiction" of the 
juvenile placement statutes. In essence, DHS contends that the 
circuit court did not have the "jurisdiction" to make the kind of 
disposition it did in this case. 

[4] DHS has confused a court's "jurisdiction," which is a 
court's ability to act, with a court's error in interpreting a statute: 
"Jurisdiction" is the power of the court to hear and determine the 
subject matter in controversy between the parties: Pederson 
Stracener, 354 Ark 716, 128 S.W 3d 818 (2003); see also State v. 
Circuit Court pf Lincoln County, 336 Ark 122, 984 S_W:2d 412 
(19 QQ ) (concluding that the Lincoln County Circuit Court was 
wholly without jurisdiction to decide a Rule 37 petition for 
postconviction relief, when the petitioner had been sentenced not 
in Lincoln County, but in Cleveland County Circuit Court); 
Douthitt v. Douthitt, 326 Ark. 372, 910 S W 2d 371 (1996) (holding 
that chancery court lacked subject-matter jurisdiction to hear a 
tort claim).

[5] This concept was explained succinctly in Young I, 

Smith, 331 Ark: 525, 064 S.W.2d 784 (1 008), wherein this court 
wrote as follows: 

The rule of almost uruversal application is that there is a 
distinction between want ofjurisdiction to adjudicate a matter and 
a determination of whether the jurisdiction should be exercised 
Jurisdiction of the subject matter is power lawfully conferred on a 
court to adjudge matters concerning the general question in con-
troversy Ins pnwer to Act nn the gener?1 r Ince nf Action alleged and



AILRANSAS DLY' 1 01 HUMAN SERVS 

CIRCUIT COURT OF SEBASTIAN COUNTY 

394	 Cite as 363 Ark, 389 (2005)
	

[363 

to determine whether the particular facts call for the exercise of that 
power: Subject matter jurisdiction does not depend on a correct exercise of 
that power in any particular case: If Me court errs in its decision or proceeds 
irregularly within its assigned jurisdiction, the remedy is by appeal or direct 
action in the erring court. Ifit was within the court's jurisdiction to act 
upon the subject matter, that action is binding until reversed or set 
aside 

Young, 331 Ark at 529 (citing Banning I, State, 22 Ark App, 144, 149, 
737 S.W.2d 167, 170 (1987) (citations omitted) (emphasis added); see 
also Lamb & Rhodes v Howton, 131 Ark 211, 213, 1 98 S,W. 521, 522 
(1917)

[6] DHS has improperly attempted to focus on the lan-
guage in our cases stating that certiorari will he when a court does 
not have jurisdiction "to issue a particular type of remedy:" See, 
e g , Lenser v McGowan, 358 Ark 423, 191 S,W:3d 506 (2004); 
Lackey v Bramblett,-355,Ark -414,-139 S.W.3d_467-(2003).-It argues 
that, because the statutes governing the placement of j uveniles do 
not authorize the type of custody arrangement ordered by the trial 
court, the court 'lacked jurisdiction" to issue that type of remedy: 
However, it is plainly apparent that the circuit court had jurtsdictIon 
to enter an order placing the juveniles and establishing custody in 
this case See generally Ark, Code Ann, 5 9-27-355 (Supp. 2005); see 
also Arkansas Dep 't of Human Servs. I , : Collier, 351 Ark: 506, 95 
S W 3d 772 (2003) (circuit court has exclusive jurisdiction over 
proceedings in which a juvenile is alleged to be 
dependent/neglected and in which custody of a juvenile is trans-
ferred to DHS): 

[7] What is actually the subject of review in this case is 
whether the trial court correctly interpreted the placement statutes and 
related cases in making its decision. Certiorari will not lie in this 
instance, because the trial court clearly had the authority to make 
a placement decision; whether that decision was correct or not 
should have been the subject of an appeal, to which DHS would 
have been entitled under Ark, R. App: P,—Civ: 2(c)(3)(A). This 
court therefore denies DHS's petition for wnt of certiorari:


