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APPEAL & ERROR — PETITION FOR REVIEW — REVIEWED AS [F
ORIGINALLY FILED [N SUPREME COURT. — When the supreme court
grants a petition for review of a decision by the court of appeals, 1t
reviews the appeal as though 1t had ongmally been filed 1n the
supreme court.

MOTIONS — DENIAL OF MOTION TO TRANSFER — STANDARD OF
REVIEW — The standard of review on appeal of a denial of 2 motion
for transfer 15 the same as mn cases of judicial disquahfication, which 1s
whether the tnal judge abused his or het discration

MOTIONS — DENIAL OF MOTION TO TRANSFER — NO ABUSE OF
DISCRETION FOUND — This case was oniginally a First Division case:
the 1991 order transfernng the case 1s captioned “Order Transfer-
[r]ing Case to Second Division'; after the case was transferred to the
Second Division, appellee filed her petition for Judgment in that
division; as a result of her petition, the case was reopened, retaming
the same case number and remaining in the same division; once the
case was 1n the Second Division, it was within the Second Division
Judge’s discretion to transfer or not transfer the case, the tnal couart
did not abuse 1ts discretion 1n denying appellant’s motion to transfer.

PARENT & CHILD — OP.DER. OF SUPPOP.T MADE PRIOR TO DAl 1S
RULING — WHEN SUPPOR.T ORDER. BECOMES FINAL JUDGMENT, —
Here, the order of support was made 1n 1995 and entered in 1996,
prior to the ruling in Davis v. Office of Child Support Enforcement, 341
Ark. 349, 20 S.W.3d 273 (2000), in which the supreme court held
that Arkansas courts cannot order child-support payments based on
income from federal SSI disabihity benefits: pursuant to Atk Code
Ann. §9-14-234 (Repl. 2002), a support order shall be a final
Judgment subject to wnr of garnishment or execution as to any
payment accrued unul the tume ether party moves through proper
motion 1o set aside, alter, or modify the support; the court may not
set aside, alter, or modify any decree, judgment, or order which has
accrued unpaid support prior to the filing of the motion.
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5 PARENT & CHILD — TIMELY MOTION TO VACATE ORDER DEEMED
DENIED — ISSUE OF WHETHER SUPPOPR.T OP.DER. SHOULD BE VA-
CATED NOT BEFORE COURT. — The record reflected that appellant
filed a timely motion to vacate the support order on March 26, 1996:
however, the record contained no order on the mounion; where the
circuit court neither grants nor denies a motion to vacate, within
tharty days of its filing. the motion 15 deemed denied by operation of
law as of the thurtieth day. and the notice of appeal must be filed
within thirty days from that date [Ark. R. App. P. — Civ. 4(b)(1)],
no notice of appeal was ever filed i this case, accordingly, the
support order remamned i effect and was enforceable: at no time
subsequent to fiing the motion to vacate i 199 has appellant
contended that the support order should be vacated: thus, the 1ssue of
whether the support order should be vacated was not before the
court.

6.  PARENT & CHILD — CHILD SUPPORT WAS NOT ORDERED TO BE PAID
FROM SSI BENEFITS IN THIS INSTANCE — NO ERROR FOUND IN
TRIAL COURT'S REDUCTION OF PAST-DUE CHILD SUPPORT TO JUDG-
MENT — In ths case, the tral court did not order that child support
be paid from SSI benefits; rather, 1t found that appellant was indebted
to appellee for past-due child support arrearages. which arrearages
were based on the 1996 order that has not been modified, altered. or
set aside; 1n entenng judgment for past-due chuld support, the tral
judge was not attempting to levy or execute on the SSI benefits; that
1ssue was not before the trial court, nor 1s it before the supreme court
now, the trial court simply reduced the past-due child support to
judgment, the supreme court found no errot.

Appeal from Independence Circuit Court; John Normat
Harkey, Judge, affirmed.

Chaney Taylor, Jr., for appellant
Tom Allen, for appellee.

JIM Hanman, Chief Justice. Appellant Terry Jones appeals
from an order of the Independence County Circuit Court,
Second Division, awarding a judgment for past-due child support to
Barbara Billingsley. On appeal, Jones argues that the circuit court
erred (1) in denying his motion to transfer to the proper court where
there was a previous order in effect, and (2) 1 granting a judgment
apainst him for past-due child support where his sole source of income
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was supplemental secunty income (SSI) from the Social Security
Administration. This case comes before this court on a peution for
review of a decision by the Arkansas Court of Appeals. Our jurisdic-
tion 1s pursuant to Ark. Sup. Ct. R. 1-2(e).

On July 10, 1995, Judge Stephen Choate of the Indepen-
dence County Chancery Court ordered Jones to pay $112.70 per
month 1n child support to Billingsley, beginning in July 1995. The
child support was based on Jones’s monthly $451 SSI check.
Though decided 1n July 1995, the order was not entered until
March 21, 1996 Subsequently, on March 26, 1996, Jones filed a
motion to vacate the order of child support, arguing that the order
violated federal law and was inconsistent with the Arkansas Child
Support Chart. Billingsley responded to the motion; however, no
order was entered, and Jones did not file an appeal

On April 29, 2003, Billingsley filed a petition for judgment
alleging that Jones had not paid any child support from July 1995
through™ April 2003, and was in arrcars 1n the amount of
$10.593.80. The case was assigned to the Second Division of the
Independence County Circuit Court, On June 6, 2003, Jones filed
a motion to transfer the case to Judge Choate’s court on the basis
that the parties had been before Judge Choate on numerous
occasions, that he was familiar with the parties, and that a transfer
would be in the interest of judicial economy. Billingsley responded
that the action was a civil action for a money Judgment, that
transter would not be 1n the interest of judicial economy, that the
1ssue was simple, and that there was no reason to transfer the case
On August 29, 2003, Jones filed a counterclaim, arguing that his
only source of income was SSI, that SSI is not subject to collection
of child support, and that he was entitled to reimbursement of any
funds taken from him since the date that he was approved for SSI!

The trial court entered an order on October 6, 2003,
granung Billingsley judgment in the amount of $10,816 for
past-due child support, plus interest 1n the amount of $4,867.20,
and attorney's fees 1n the sum of $1500. The trial court found that
Jones had been ordered to pay child support 1n the amount of
$112.70 per month, and ‘“‘that there 1s no evidence before the

Jones’s defense that **[SSI] 1ncome is not subject to the collection

! Though Jones argued below that he was entitled to rermbursement, he does not rase
that 1ssue 1n this appeal
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of support’” was “‘untenable.” In addition, the trial court ordered
that Jones was liable for July 2003 and August 2003 child support,
which amounted to $225 40. The total amount of child-support
arrearages and interest was $15,908 60 Jones's motion for transfer
was denied, as was his counterclaim. The tnal court noted that
although the case was submitted on Billingsley's motion for
judgment on the pleadings, Jones had the opportunity to offer
evidence 1n court. but declined to do so.

[1] Jones appealed his case to the Arkansas Court of
Appeals. The court of appeals affirmed. See Jones v. Billingsley, 88
Ark. App. 131, 195 S.W.3d 380 (2004). Jones petitioned this court
for review of the court of appeals’ decision, and we granted the
petition. When this court grants a petition for review of a decision
by the court of appeals, we review the appeal as though it had
originally been filed in this court. Lewellyn . Lewellyn, 351 Ark.
346, 93 S.W.3d 681 (2002).

Motion to Transfer

Jones first contends that the trial court erred 1n denying his
motion to transfer the case from the Second Division, Judge
Harkey's division, to Judge Choate’s division This argument 1s
based on the fact that in 1991, Chancellor Carl McSpadden
entered an order transferring the case to the court of Judge Choate.
Jones suggests that the present case was improperly before Judge
Harkey and. therefore. the trial court erred 1n denying his motion
to transfer.

The transfer order to which Jones refers states, **Comes now
the court and for good cause shown transfers this case to the court
of the Honorable Stephen Choat[e] where all matters of custody
may be decided as to the child of the marrage, subject to Judge
Choate’s approval to transfer.”” At the hearing below. Jones’s
counsel argued that the case should be transferred because of this
order and because Judge Choate had handled the case for twelve
vears. Billingsley's counsel responded that it was a simple case with
one i1ssu€ — whether Jones owed child support pursuant to a court
order. Judge Harkey apparently agreed with Billingsley and denied
the motion to transfer.

Jones argues that **[f]ailure to transfer the case to the proper
court, particularly in light of a motion to transfer that was filed by
Appellant and a previous order transferring the case, only encour-
ages judge-shopping and permits parties and attorneys to select a
judge, within a particular judicial circuit, that they think might
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afford them relief.”” To support this argument, Jones cites Seeco,
Inc. v. Hales, 334 Ark 134, 140, 969 S W.2d 193, 19 (1998),
where we stated, “This court has long adhered to a firm and
unwavering policy aganst ‘judge-shopping’ by attorneys, and we
will not abide an orchestrated effort to force a Judge’s removal
from a case.”” Jones's argument is wholly without merit This case
was originally a First Division case. The 1991 order transferring the
case 1s captioned **Order Transfer[r]ing Case to Second Division ™'
After the case was transferred to the Second Division, Billingsley
filed her petition for judgment in that division. As a result of her
peution, the case was reopened, retaining the same case number
and remaining 1n the same division. Judge Harkey is the judge in
the Second Division 2 Once the case 1s 1n the Second Division, it
15 within the Second Division judge’s discretion to transfer or not
transfer the case.

[2, 3] The standard of review on appeal of a denial of a
motion for transfer 1s the same as in_cases of judicial disqualifica-

tion, which 1s whether the trial judge abused his or her discretion.
Osborne v Power, 318 Ark. 858, 890 S W.2d 570 (1994) (setting
torth standard or review in a Judicial-disqualification case). We
cannot say that the trial court abused its discretion 1n denying
Jones’s motion to transfer.

Past-Due Child Support and SSI

Jones next argues that the tral court erred in awarding
Billingsley a judgment for past-due child support because his sole
source of iIncome was SSI benefits. In support of this argument, he
cites Davis v. Office of Child Support Enforcement, 341 Ark. 349, 20
S.W.3d 273 (2000). In that case, we held that Arkansas courts
cannot order child-support payments based on income from fed-
eral SSI disability benefits. Id. at 358, 20 S.W.3d ar 278 We stated-

We hold, however, that although SSI comes within the definition
of income for chuld-support purposes, it 1s not subject to state court
Junsdiction - Congress has made no sovereign Immunity exception
for non-remunerative federal benefits such as SSI. Hence, those
benefits remain free from “execution, levy, attachment, garnish-
ment, or other legal process "

Id., 20 S'W.3d ar 278.

* The case could not have been assigned to Judge Choate, as he 15 no longer the Second
Davision judge, rather, he 1= now the Third Division Judge
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Jones argues that “‘[tlhe language used by the Davis court
clearly indicates that SSI benefits are not subject to state court
child-support orders.” He adds that “‘[c]onsequently, the order
granting [Billingsley] judgment for past-due child support is erro-
neous, contrary to Arkansas and federal law and therefore should
be reversed.”

[4] Here, the order of support was made in 1995 and
entered 1n 1996, prior to the ruling 1n Dauvis, supra Pursuant to
Ark Code Ann § 9-14-234 (Repl 2002), a support order shall be
a final judgment subject to writ of garmishment or execution as to
any payment accrued until the time either party moves through
proper motion to set astde, alter, or modify the support. The court
may not set aside, alter, or modify any decree, judgment, or order
which has accrued unpaid support prior to the filing of the motion
See Ark. Code Ann. § 9-14-234(c) (Repl. 2002)

[5] Billingsley contends that this support order 1s enforce-
able because Jones made no motion to modity, set aside, or alter
the order We disagree with Billingsley's assertion that Jones made
no motion to modify, set aade, or alter the order; however, we
agree with Billingsley’s contention that the support order 1s
enforceable The record reflects that Jones filed a timely motion to
vacate the support arder on March 26, 1996 The record contains
no order on the motion Where the circuit court neither grants nor

motion shall be deemed denied by operation of law as of the
thirtieth day, and the notice of appeal shall be filed within thirty
days from that date. Ark R App P —Civ 4(b)(1l) No notice of
appeal was ever filed; accordingly, the support order remains n
effect and 1s enforceable At no time subsequent to the filing of the
motion to vacate 1 1996 has Jones contended that the support
order should be vacated; thus, the 1ssue of whether the support
order should be vacated 15 not before us.?

[6] What 1s before us 1n this appeal 1s whether the trial
court erred 1n entering a judgment on past-due child support.
Jones contended 1n his counterclaim that Billingsley’s petition for

* We note that in addition to finding that Jones owed past-due child support from July
1995 t0 June 2003, the trial court also ordered Jones to pay child support for July 2003 and
August 2003 Jones does not raie the 1sue of whether our decision in Davis should have
apphed ra support awarded after the filing of his answer
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judgment should be denied because his only source of income 15
SSI benefits and that income 15 not subject to collection of support.
In this case, the tnal court did not order that child support be paid
trom SSI benefits. Rather, 1t found that Jones was indebted to
Billingsley for past-due child support arrearages. The arrearages
were based on the 1996 order that has not been modified, altered,
or set aside. In enrering yjudgment for past-due child suppore, the
rial judge was not attempruing to levy or execurte on the SSI
benefits. Thart 1ssue was not before the trial court, nor is 1t before
this court now. The trial court simply reduced the past-due child
supporr to judgment. We find no error.

Affirmed.




