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ATTORNEY & CLIENT - EFFECTIVE ASSISTANCE OF COUNSEL - 

JOINT REPRESENTATION OF CO-DEFENDANTS - Requinng or per-
mitting joint representation, where a single attorney represents co-
defendants, is not per se violative of constitutional guarantees of 
effective assistance of counsel; appointing or permitting a single 
attorney to represent codefendants, however, does create a possible 
conflict of interest that could prejudice either or both clients; simply 
because there is a possibility of prejudice, there is no justification for 
an inflexible rule that would presume prejudice in all cases; instead, 
prejudice is only presumed if the defendant demonstrates that counsel 
actively represented conflicting interests, and an actual conflict of 
interest adversely affected his lawyer's performance: 

ATTORNEY & CLIENT - CRIMINAL DEFENDANT MAY WAIVE ATTOR-

NEY'S CONFLICT OF INTEREST - REQUIREMENTS OF WAIVER - A 
criminal defendant may waive his attorney's conflict of interest; 
however, any waiver of the Sixth Amendment right to counsel must 
be made knowingly, intentionally, and voluntarily, 

3. ATTORNEY & CLIENT - TRIAL COURT NEVER ADVISED OF POTEN-
TIAL CONFLICT OF INTEREST - APPELLANT COULD NOT COMPLAIN 

ABOUT POTENTIAL CONFLICT ONLY AFTER BEING CONVICTED — 

Appellant never advised the trial court that there was a potential 
conflict of interest, in fact, it was the State who sought to have 
appellant's attorney disqualified due to a potential conflict, and 
appellant stated on the record that she was satisfied with her counsel's 
representation and wanted him to continue to represent her, even 
after the trial court cautioned appellant about a potential conflict and 
the effect of waiving it; at no point did appellant or her attorney ever 
inform the trial court that her codefendant had made a statement to 
authorities imphcating her in the crime, appellant could not proceed 
with her attorney's representation and then complain about a poten-
tial conflict of interest only after the trial ended with her being 
convicted of the offences rhlrged
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4 APPEAL & ERROR — ARGUMENT CONCLUSORY & LACKING CON-

VINCING ARGUMENT OR SUPPORTING AUTHORITY — ARGUMENT 

NOT CONSIDERED ON APPEAL — Appellant's argument that the trial 
court should have questioned the State and defense counsel more 
thoroughly in order to discover the conflict of interest was not well 
taken where her argument was nothing more than a conclusory 
statement lacking any convincing argument or supporting authority; 
the supreme court will not consider an argument on appeal that has 
no citation to authority or convincing legal argument: 

Appeal from Desha Circuit Court; Don E. Glover, Judge, 
affirmed. 

Hubert 14/ Alexander, for appellant 

Alike Beebe, Att'y Gen., by: Valerie L. Kelly, Ass't Att'y Gen:, for 
appellee

D
ONALD I- CO1U3IN, Justice. Appellant Keela McGahey 
appeals the order of the Desha County Circuit Court 

allowing attorney Jimmy Doyle to represent her and a codefendant at 
trial. For reversal, she argues that there was an impermissible conflict 
in Doyle's dual representation that resulted in prejudice to her: Our 
jurisdiction is pursuant to Ark, Sup: Ct. R. 1-2(4(5). We find no 
error and affirm. 

The record reflects that on March 8, 2002, Desha County 
police executed two search warrants for rooms nine and ten of the 
Pendleton Inn, which had been rented by James Hartwig: In those 
rooms, officers discovered items commonly associated with the 
manufacture ofmethamphetamine. They also found some personal 
items bearing Hartwig's name Two days later, while observing the 
rooms, officers noticed Hartwig and Appellant drive up and park 
directly in front of the rooms. The pair was subsequently arrested: 

Appellant and Hartwig were each charged by felony infor-
mation with one count of manufacture of methamphetamine and 
one count of use of paraphernalia to manufacture methamphet-
amine. Initially, attorney Doyle was retained to represent Hartwig, 
and Appellant retained Hubert Alexander to represent her. Then, 
at a subsequent omnibus hearing held on August 26, 2002, Doyle 
informed the court that he had spoken with Alexander, and while 
Alexander represented Appellant in a case in Little Rock, he was
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not representing her in the action in Desha County Circuit Court: 
Doyle then indicated that he was going to speak to Appellant to 
determine if there was a conflict of interest or whether he could 
also represent her. 

At the next pretrial hearing held on November 4, 2002, 
Doyle appeared and stated on the record that he represented 
Appellant and Hartwig: The court then addressed a motion filed by 
the State to disqualify Doyle from representing Appellant: In 
response to the State's motion, Doyle stated that both of his clients 
had signed a waiver regarding any potential conflict of interest 
caused by the dual representation.' He also stated that the evidence 
in their cases was identical: The State responded that they would 
be satisfied and would no longer pursue its motion if the clients had 
signed a waiver regarding any potential conflict: The court then 
addressed Appellant and Hartwig and explained the purpose of the 
State's motion and asked each of them if it was their desire for 
Doyle to represent them in this case: Each answered in the 
affirmative: 

At a pretrial hearing held on February 24, 2003, the trial 
court again inquired of Doyle if there were any possible issues that 
would make it difficult for him to represent both Appellant and 
Hartwig. Doyle stated that he did not believe the joint represen-
tation would be a problem and again reiterated that his clients had 
signed a waiver. The State then inquired as to whether the waivers 
had ever been filed of record: Doyle stated that he had Appellant's 
signed waiver with him and that he would have to get Hartwig's 
from his file. After reviewing the document, the State informed 
the trial court that the document waived the attorney-chent 
privilege as to sharing information between the codefendants, but 
that it did not resolve any potential conflict issue that might arise. 
Thereafter, the State requested that the trial court inquire of 
Appellant and Hartwig in open court as to whether they consented 
to the joint representation and waived any potential conflict of 
interest, which the court did. Both Appellant and Hartwig indi-
cated on the record that they understood that there was a potential 
conflict and that they wished to waive it and allow Doyle to 
represent them both: 

' Appellant's signed waiver is not in the reroni before this roort
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A jury trial was held on March 6-7, 2003. Appellant was 
convicted on both counts and sentenced to a term of twenty-five 
years' imprisonment in the Arkansas Department of Correction. 
This appeal followed. 

For her only point on appeal, Appellant argues that the trial 
court abused its discretion in failing to grant the State's motion to 
disqualify Appellant's defense counsel because there was a conflict 
of interest in representing her and her codefendant. Appellant 
argues in the alternative that the trial court did not clearly 
determine that there was a conflict of interest prior to trial and, 
thus, violated her constitutional rights. The State counters that 
Appellant waived any potential conflict of interest and her argu-
ment on appeal is therefore without merit. The State is correct. 

[I] This court has recognized that requiring or permitting 
joint representation, where a single attorney represents codefen-
dants, is not per se violative of constitutional guarantees of effective 
assistante—of-Touri-s-e17 Myers v: State,- 333 Ark:706-, 972-S-.W-.2d-227 
(1998) (citing Holloway v. Arkansas, 435 U.S. 475 (1978)), Ap-
pointing or permitting a single attorney to represent codefendants, 
however, does create a possible conflict of interest that could 
prejudice either or both clients. Id. (citing Burger v. Kemp, 483 U_ S. 
776 (1987)). Simply because thcre is a possibility of prejudice, 
there is no justification for an inflexible rule that would presume 
prejudice in all cases. Id Instead, prejudice is only presumed if the 
defendant demonstrates that counsel "actively represented con-
flicting interests," and "an actual conflict of interest adversely 
affected his lawyer's performance." Id at 716, 972 S.W.2d at 232 
(quoting Sheridan v. State, 331 Ark. 1, 4, 959 S.W.2d 29, 31 
(1998)). 

[2] Moreover, our case law is clear that a criminal defen-
dant may waive his attorney's conflict of interest. Price v State, 347 
Ark. 708, 66 S.W.3d 653 (2002); Lee v. State, 343 Ark_ 702, 38 
S.W.3d 334 (2001). However, this court has said that any waiver of 
the Sixth Amendment right to counsel must be made knowingly, 
intentionally, and voluntarily Price, 347 Ark_ 708, 66 S_W.3d 653; 
Murray v. State, 280 Ark 531, 659 S W 2d 944 (1983). 

In Lee, 343 Ark_ 702, 38 S.W.3d 334, the appellant argued 
that he was entitled to relief under Ark R Cnm, P. 37 because his 
Sixth Amendment right to conflict-free counsel was violated 
where the trial court refused to relieve his trial counsel and appoint
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new counsel. In that case, two deputy public defenders were 
appointed to represent the appellant in several different criminal 
cases in different divisions of circuit court. The appellant sought 
repeatedly to have the attorneys relieved from representing him, 
but the appellant subsequently stated on the record that he under-
stood the potential conflict and had decided to waive it. He further 
stated that his waiver was a free and voluntary choice on his part 
Immediately prior to the start of his trial, however, the appellant 
tried once more to relieve counsel, His motion was denied, and he 
proceeded to trial and never objected to his counsels' representa-
tion. Following his conviction, the appellant filed a direct appeal, 
but again did not argue that his trial counsel operated with a 
conflict of interest. It was not until he filed his motion for Rule 37 
relief that the appellant argued that his right to conflict-free 
counsel had been violated. This court rejected his argument, 
noting that he had waived any conflict on the record and that he 
had also failed to raise the issue at trial or on direct appeal. 

Similarly, in Myers, 333 Ark, 706, 972 S.W.2d 227, the 
appellant argued that he was entitled to Rule 37 relief because his 
trial counsel had a conflict of interest in representing both him and 
his wife This court rejected his argument, holding that where the 
appellant was informed of the conflict, declared that he was 
satisfied with the services rendered by his attorney, and voluntarily 
proceeded with his retained counsel, any argument regarding a 
conflict of interest had been waived: 

The question now before this court is whether Appellant 
properly waived the alleged conflict of interest in this case. A 
review of the record reveals the following colloquy that took place 
at a pretrial hearing: 

THE COURT Now, do you understand . situations 
where one lawyer represents two defendants that there 
could be potential conflicts, or there could be conflicts 
with your defenses or some other aspects of the tri-
al? Do you understand that possibility? 

[APPELLANT] Yes, I understand, 

THE COURT And, I presume that your lawyer has dis-
cussed those potential conflicts with yoti?
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[APPELLANT]: Yes. 

THE COURT: And not only potential, . but they could 
be in fact real: Do you understand that? 

[APPELLANT]: Yes. 

THE COURT7 Okay Now, if during the course of the 
trial it deterrmnes that there is an actual conflict is it 
your desire to waive or to give up those possible 
conflicts and continue for your lawyer to represent you? 

[APPELLANT]: Yes. 

THE COURT: Mr. Doyle, you're in conformity with your 
clients' responses? 

MR DOYLE: Yes And, I've explained the possible con-
flicts to them, and that's the way I explained it. And we 
all agree that it was a common defense and that there 
would be, didn't see any, really any likelihood of any 
conflict 

THE COURT: SO is that the strategy of counsel to repre-
sent them both? 

MR DOYLE: Yes 

THE COURT: And you don't foresee any potential or real 
conflicts? 

MR DOYLE. No, sir. 

[3] We believe the present situation is analogous to one 
addressed by this court in Murray, 280 Ark. 531, 659 S W 2d 944. 
In that case, counsel represented the appellant and his wife in a 
pending criminal action. No mention was ever made of a possible
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conflict of interest until the issue was raised in a postconviction 
proceeding. In rejecting the appellant's argument that there was a 
conflict that prejudiced him, this court stated that the appellant 
knew of the alleged conflict, intentionally failed to disclose it, and 
voluntarily proceeded with his retained counsel. The court subse-
quently held that as a result the appellant, after knowingly com-
pleting the trial with such counsel, was barred from arguing that he 
was prejudiced as a result of that representation. Id. (citing United 
States v. James, 505 F.2d 898 (5th Cir. 1975)). 

Here, Appellant never advised the trial court that there was 
a potential conflict of interest. In fact, it was the State who sought 
to have Doyle disqualified due to a potential conflict, and Appel-
lant stated on the record that she was satisfied with his represen-
tation and wanted him to continue to represent her, even after the 
trial court cautioned Appellant about a potential conflict and the 
effect of waiving it. On two separate occasions, the trial court 
inquired of Appellant as to whether she wanted to proceed with 
Doyle as her counsel. Each time she indicated that she did. At no 
point did Appellant or Doyle ever inform the trial court that her 
codefendant made a statement to authorities implicating her in the 
crime. Appellant cannot proceed with Doyle's representation and 
then complain about a potential conflict of interest only after the 
trial has ended with her being convicted of the offenses charged. 

[4] Moreover, Appellant's argument that the trial court 
should have questioned the State and defense counsel more thor-
oughly in order to discover the conflict of interest is not well 
taken. Her argument on this point is nothing more than a conclu-
sory statement lacking any convincing argument or supporting 
authority This court has repeatedly held that it will not consider 
an argument on appeal that has no citation to authority or 
convincing legal argument. See Smith v. State, 354 Ark. 226, 118 
S,W 3d 542 (2003); Kelly v. State, 350 Ark. 238, 85 S.W.3d 893 
(2002)

Affirmed.


