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1. ATTORNEY & CLIENT — TRIAL COURT'S RULING ON ATTORNEY'S 
MOTION FOR ADMISSION TO PRACTICE PRO HAC VICE — ABUSE OF 
DISCRETION STANDARD — A trial court's ruling on an attorney's 
motion for admission to practice pro hoc vice is reviewed under an 
abuse of discretion standard; admission of attorneys to practice pro hac 

vice is governed by Rule XIV of the Rules Governing Admission to 
thc Bar
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2. ATTORNEY & CLIENT — CASE RELIED UPON BY APPELLANT — 

PRESTON CASE FACTUALLY DISTINGUISHABLE — Appellant relied 
upon Preston w Unwersity of Ark For Med Sciences, 354 Ark 666, 128 
S W 3d 430 (2003) to support her argument that the Tennessee 
lawyers' motion was defective ad initW, and that they never attempted 
to amend the motion or cure it before it was denied by the trial court; 
however, Preston, was factually distinguishable from this case, first, 
the lawyers in Preston were hired to file a complaint — as the court 
noted, the Oklahoma attorneys had two years to file their motion to 
practice pro hac vice, but they were derelict by faihng to do so; here, by 
way of contrast, the Tennessee lawyers were retained to file an answer, 
which meant that, instead of two years, they had only twenty days after 
service of the complaint in which to comply with Arkansas' pro hac 

: vice requirement; second, the Preston lawyers did not file their pro hac 
vice motion until eight months after the complaint was filed, here, 

_appellant's counsel filed their written motion for admission contem-
poraneously with the answer they filed on behalf of appellant; and 
finally, in Preston, the local counsel apparently made only an oral 
representation to the trial court at the hearing on the motion 
regarding Oklahoma's comity rules, while in the present case, local 
counsel proffered a copy of the actual Tennessee rule; admittedly, it 
was not a certified copy, but appellee cited to no authority that 
requires a certified copy of another state court's published rules be 
introduced in order to support a claim that the other state (here, 
Tennessee) affords Arkansas lawyers comity, 

1 ATTORNEY & CLIENT — CASE RELIED UPON BY APPELLANT — 
WILLETT CASE DISTINGUISHABLE — The other case on which appel-
lee relied, IVillett v: State, 334 Ark, 40, 970 SW:2d 804 (1998), was 
also distinguishable from the case at bar; in addition to the fact that 
the movant was a resident of Arkansas who was only licensed to 
practice law in Texas, he never made any mention whatsoever of 
whether Texas courts allowed Arkansas lawyers CO practice by co-
mity, here, on the other hand, the Tennessee lawyers cited Tennes-
see's Rule 19 and provided the court with a copy that clearly 
reflected that state's comity rule, but appellee offered nothing in 
response 

4. ATTORNEY & CLIENT — OUT-OF-STATE ATTORNEYS HAD COMPLIED 
WITH EVERY REQUIREMENT OF RULE XIV — TRIAL COURT ABUSED 
ITS DISCRETION IN DENYING TENNESSEE ATTORNEYS' MOTION FOR
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ADMISSION PRO HAC I7CE — The supreme court concluded that the 
trial court abused its discretion in denying the Tennessee attorneys' 
motion for admission pro hac vice: the lawyers were not put on notice 
that they would be challenged on the basis of Tennessee's comity rule 
until the Friday before a hearing scheduled for Monday; even so, they 
still addressed and met that issue on relatively short notice at the 
court's scheduled hearing; the Tennessee attorneys filed their written 
motion for admission contemporaneously with appellant's answer, 
and they promptly supplemented their motion with the Tennessee 
comity rule that estabhshed the one requirement omitted from the 
written motion, in sum, the attorneys substantially comphed with 
Rule XIV when they filed their written motion, and they timely 
cured the only remaining defect at the hearing, in other words, there 
simply was no good reason to deny counsels' motion, as they had 
comphed with every requirement of Rule XIV, because the trial 
court held to the contrary. the trial court abused its discretion by 
denying the Tennessee attorneys' motion for admission to practice 
pro hire vice 

5: JUDGMENT — ACTION ON MOTION TO VACATE DEFAULT JUDGMENT 
— STANDARD OF REVIEW — The standard of review for granting or 
denying a motion to vacate a default judgment is whether the trial 
court abused its discrenon 

JUDGMENT — TRIAL COURT STRUCK ANSWER & GRANTED DEFAULT 
JUDGMENT — ABUSE OF DISCRETION FOUND: — The tnal court 
granted appellee a default judgment on her ongmal complaint based 
on the court's erroneous conclusion that appellant's attorneys were 
not properly admitted to practice law in Arkansas; in so concluding, 
the court struck the answer, finding that it was a nullity; without the 
answer, appellee was entided to a default judgment; because the 
supreme court concluded that the trial court abused its discretion in 
denying the motion for admission to practice pro hae vice, it also 
reversed the court's decision to strike the answer and grant the default 
judgment, the trial court abused its discretion in granting appellee's 
motion for default judgment on the original complaint. 

7. APPEAL & ERROR — APPELLEE'S REQUESTS FOR ADMISSIONS DEEMED 
ADMITTED BY TRIAL COURT — TRIAL COURT'S RULING REVERSED 
— The trial court ruled that appellee's first and second requests for 
admissions, to which the Tennessee attorneys responded, were 
deemed admitted, because thosc attorneys responding to appellee's
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requests had not been properly admitted to practice law in Arkansas 
the trial court was in error, and, as with the arguments regarding the 
default judgment, the trial court's ruling in this respect was reversed, 
because the legal underpinning of the ruling was erroneous, 

8. PROCESS — AMENDED COMPLAINT SENT REGULAR MAIL — COM-

PLAINT ASSERTED NEW OR ADDITIONAL CLAIMS FOR_ RELIEF & SO 
SERVICE OF SUMMONS WAS REQUIRED — Where appellee's 
amended complaint that was served on appellant by sending it via 
regular mail to one of the Tennessee attorneys, and the amended 
complaint asserted new or additional claims for relief in the form of 
appellee's assertion that the matter should be certified as a class action, 
pursuant to the language of Ark, R. Civ. P. 5(a), service should have 
been had in accordance with Rule 4, which provides that service 
shall be had upon a corporation "by delivering a copy of the 
summons and complaint to an officer, partner other than a limited 
partner, managing or general agent, or any agent authorized by 
appointment or by law to receive service of summons " 

9. PROCESS — CERTIFICATE OF SERVICE NO SUBSTITUTE FOR SUM-

MONS — SUMMONS NECESSARY FOR DUE PROCESS: — A certificate 
of service is no substitute for a summons, a summons is necessary to 
satisfy due-process requirements; Ark: R. Civ, P. 4(b) sets out the 
technical requirements of a summons, and compliance with those 
requirements must be exact. 

10. CIVIL PROCEDURE — SERVICE OF PROCESS — VALID SERVICE NEC-
ESSARY FOR JURISDICTION — Arkansas law is long settled that 
service of valid prot_ess is necessary to give a court jurisdiction over a 
defendant: 

11 CIVIL PROCEDURE — SERVICE OF PROCESS — SERVICE REQUIRE-
MENTS STRICTLY CONSTRUED, — Statutory service requirements, 
being in derogation of common law rights, must be strictly construed 
and compliance with them must be exact; the same reasoning applies 
to service requirements imposed by court rules, more particularly, 
the technical requirements of a summons set out in Ark: R. Civ, P: 
4(b) must be construed strictly and compliance with them must be 
exact, 

/: CIVIL PROCEDURE — ARK, R CIV P, 4(0 — DISMISSAL OF ACTION 
WITHOUT PREJUDICE MANDATORY IF SERVICE NOT TIMELY MADE: 
— Pursuant to Rule 4(i) of the Rules of Civil Procedure, it is 
mandatory for the trial court to dismiss the action without prejudice
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if service is not made within 120 days of filing the complaint and no 
motion to extend is timely made 

13: CIVIL PROCEDURE — TRIAL COURT'S CONCLusION THAT AMENDED 

COMPLAINT HAD NOT BEEN SERVED IN COMPLIANCE WITH RULE 4 
INCORRECT — TRIAL COURT ERRED IN DENYING APPELLANT'S MO-

TION TO DISMISS AMENDED COMPLAINT — The tnal court specifi-
cally found that the amended complaint had not been served in 
compliance with Rule 4, this conclusion was correct, because appel-
lee had merely mailed a copy of the first amended complaint to 
appellant's Tennessee attorney, despite the fact that the amended 
complaint raised new claims for relief, and appellant had been 
deemed to be in default on the original complaint; however, Rule 4 
demands stnct compliance; because appellee never properly served 
her amended complaint on appellant in accordance with Rule 4, tnal 
court erred in denying appellant motion to dismiss the amended 
complaint 

Appeal from Lincoln Circuit Court; Berlin C. Jones, Judge, 
reversed & remanded: 

Bridges, Young, Matthews & Drake, PLC, by: Jahn C: Talbot; and 
The Kullman Law Firm. by: Henry P, julien,Jr. and Robert P. Lmbardi, 
for appellant 

Hunt & Harris Law Firm, by: Eugene Hunt and Sandra Y. Hams, 

for appellee. 

T

OM GLAZE, Justice: Although this appeal was onginally 
filed in the court of appeals, we assumed junsdiction of the 

case as it involves questions that arise under the power of the supreme 
court to regulate the practice of law. See Ark. Sup. Ct R 1-2(a)(5). 

On May 9, 2003, appellee Diane Darrough filed an employ-
ment discrimination lawsuit against appellant Tobacco Superstore, 
Inc: ("TSS"), an Arkansas corporation that sells tobacco products 
in Arkansas, Tennessee, Mississippi, and Missouri_ TSS filed its 
answer on June lei, 2003, after obtaining an extension of time to 
do so. TSS's attorneys, David Jaqua and Todd Photopulos, are 
licensed to practice in Tennessee. On the same day TSS's answer 
was filed, both Jaqua and Photopulos filed a motion for admission 
pro hac vice: On July 7, 2003, Darrough filed an objection to Jaqua 
and Ph otopulos's motion for admission pro bar Pkr, contending that
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the lawyers had failed to associate an Arkansas lawyer as local 
counsel. On August 6, 2003, Darrough filed her first amended 
complaint, this time contending that her cause should be certified 
as a class action. TSS, through its attorneys Jaqua and Photopulos, 
answered on August 22, 2003. 

On February 24, 2004, the trial court entered an order 
setting TSS's attorneys' motion for admission pro hac vice for a 
hearing on Apnl 5, 2004_ On April 5, 2004, Arkansas attorney 
John Talbot entered his appearance as local counsel on behalf of 
TSS. At the hearing that day, the trial court denied the Tennessee 
attorneys' motion for admission pro hac vice, finding that their 
motion failed to comply with Rule XIV, because neither the 
motion nor their supporting affidavits mentioned whether a Ten-
nessee court would allow Arkansas attorneys to appear by comity. 
The order denying admission was entered on April 8, 2004: 

On May 11, 2004, Darrough filed a motion for default 
judgment  and to have_her-requests-for admission=declared=admit-
ted In her motion, she alleged that TSS had been properly served 
with process, but had failed to file a timely answer; in addition, 
Darrough contended that TSS had failed to answer her requests for 
admission in the time and manner provided by law In her brief in 
support of her motion, she argued that, because TSS's Tennessee 
attorneys had not been admitted CO practice in Arkansas at the time 
they filed TSS's answer to Darrough's complaint, TSS's answer 
was a nullity; likewise, "no one authorized to practice law in 
Arkansas" had answered Darrough's requests for admission with 
the time allotted, and therefore those requests should be deemed 
admitted: 

In response, TSS argued that, because Darrough had 
"treated David Jaqua and Todd Photopulos as [TSS's] attorneys by 
submitting discovery requests to them and serving pleadings on 
them," Darrough should be estopped from seeking a default 
judgment and having her request for admissions deemed admitted 
In addition, TSS argued that a default judgment would be im-
proper in any event, because Darrough's original complaint was 
superseded by her amended complaint, which neither adopted nor 
incorporated her original complaint: Thus, TSS contended, Dar-
rough's original complaint was a nullity, and a default judgment 
could not be based on that complaint: TSS further urged that 
Darrough did not serve her first amended complaint in compliance 
with Ark R. Civ P_ 5(a), and a default judgment could not be 
based on an improperly served complaint, TSS also filed a motion
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to dismiss Darrough's first amended complaint, reiterating its 
argument that the amended complaint, which neither adopted nor 
incorporated the original complaint, was not properly served: On 
July 30. 2004, TSS also filed a "supplemental response to motion 
for default judgment," in which it further contended that the court 
could not grant Darrough's motion for default judgment, because 
her complaint failed to state facts sufficient to constitute a cause of 
action.

The trial court entered an order on August 30, 2004, 
granting Darrough's motion for default judgment with respect to 
her original complaint: In the order, the court noted that neither 
Jaqua nor Photopulos had been properly admitted to practice law 
in Arkansas: therefore, the answer filed by those attorneys on 
behalf of TSS was a nullity and should be stricken from the record. 
However, the court denied Darrough's motion for default judg-
ment with respect to her first amended (class-action) complaint. 
Finally, the order denied TSS's motion to dismiss the complaint 
and first amended complaint: 

[1] TSS has appealed from this order, and in its first point 
on appeal, it argues that the trial court erred in denying the motion 
for admission to practice pro hac vice filed by Tennessee attorneys 
Jaqua and Photopulos. A trial court's ruling on an attorney's 
motion for admission to practice pro hac vice is reviewed under an 
abuse of discretion standard. See Preston v. University of Arkansas for 
Medical Sciences, 354 Ark. 666, 128 S.W.3d 430 (2003): The 
admission of attorneys to practice pro hac vice is governed by Rule 
XIV of the Rules Governing Admission to the Bar. That Rule 
provides, in pertinent part, as follows. 

A lawyer residing outside the State of Arkansas who has been 
admitted to practice law in the Supreme Court of the United States 
or in the United States Court ofAppeals for the circuit in which the 
attorney resides or in the Supreme Court or the highest appellate 
court of the state of the attorney's residence, and who is in good 
standing in the court of the attorney's admission, will be permitted 
by comity and by courtesy to appear, file pleadings and conduct the 
trial of cases in all courts of the State ofArkansas However, any trial 
court may require such nonresident attorney to associate a lawyer 
residing and admitted to practice in the State of Arkansas upon 
whom notices may be served and may also require that the Arkansas 
lawyer assocwed he responsible to the court in which the case is
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pending for the progress of the case, insofar as the interest repre-
sented by the Arkansas lawyer and the nonresident lawyer is con-
cerned. 

Unless the State in which the : nonresident lawyer resides 
likewise accords similar comity and courtesy CO Arkansas lawyers 
who may desire to appear and conduct Lases in the courts of that 
State, this privilege will not be extended to such nonresident lawyer. 

A nonresident lawyer will not be permitted to engage in any 
case in an Arkansas court unless a written statement is filed with the 
court in which the nonresident lawyer submits to all disciphnary 
procedures applicable to Arkansas lawyers 

In the present case, Tennessee attorneys Jaqua and Photo-
pulos filed a motion for admission pro hac vice in which they named 
the law schools they had attended, the bars to which each had been 
admitted to practice, and the following three statements: 1) mo-
vants are-members in good-standing ofallbfihniãnts 
are members; the movants are not under suspension or disbarment 
from any bar; 2) movants do not reside in Arkansas, are not 
regularly employed in Arkansas, and are not regularly engaged in 
the practice of law in Arkansas; and 3) movants submit to all 
disciplinary procedures applicable to Arkansas lawyers. 

TSS first asserts that Jaqua and Photopulos established all the 
necessary facts for admission pro hac vice by filing a verified motion 
for admission that specified that they were admitted to the Ten-
nessee supreme court, were in good standing in Tennessee and 
were not residents of Arkansas, and had submitted themselves to all 
disciplinary procedures applicable to Arkansas lawyers, In addi-
tion, TSS points out that Darrough limited her motion by object-
ing to Jaqua and Photopulos's admission only on the grounds that 
TSS had failed to associate local counsel: 

At the hearing on the Tennessee attorneys' motion for 
admission, Darrough conceded that the requirement of associating 
local counsel was a matter of the trial court's discretion, but she 
raised a new and different objection — that the motion was facially 
defective because neither Jaqua nor Photopulos had mentioned 
whether Tennessee affords comity to Arkansas lawyers who wish 
to practice in that state: Darrough had not previously advanced this 
ground in her written objection: Despite Darrough's failure to 
alert TSS that she would be raising this argument until only three 
days prior to the hearing, TSS's Arkansas attorney, John Talbot,
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offered the court a copy of Tennessee Supreme Court Rule 19, 
which is essentially identical to Arkansas' Rule XIV in all respects, 
and which permits lawyers who are nonresidents of Tennessee to 
practice in that state's courts. Nonetheless, the trial court refused 
to consider the Tennessee rule, declaring that, because the prof-
fered copy of the rule was not a certified copy and was not 
accompanied by an affidavit, the court "did not know" what it 
was: TSS argues that its proffer of the Tennessee rule satisfied the 
one remaining requirement of Rule XIV_ In other words. the 
Tennessee attorneys' proffer of the Tennessee comity rule, in 
addition to the averments previously made in their written mo-
tion, fully complied with the information required under Arkan-
sas' Rule XIV so as to permit them, as nonresident attorneys, to 
practice in Arkansas. 

Darrough, on the other hand, contends that the Tennessee 
lawyers' motion was defective ab initio, and that they never 
attempted to amend the motion or cure it before it was denied by 
the trial court: In support of her argument, she relies on two cases, 
Preston, supra; and Willett v. State, 334 Ark 40, 970 S W,2d 804 
(1998). Both of these cases are easily and significantly distinguish-
able from the case at bar. 

In Preston, the plaintiff. Preston, hired attorneys from Okla-
homa to file a medical malpractice suit against a number of doctors 
on November 19, 2001. In July of 2002, the doctors filed a motion 
to strike Preston's complaint, arguing that Preston's Oklahoma 
attorneys had never filed a motion for admission pro hac vice, and 
there was no local counsel involved: The Oklahoma attorneys filed 
a motion for admission pro hat vice on July 25, 2002 The trial court 
held hearing on the issue on September 27, 2002, at which time 
the Oklahoma attorneys pointed out that Oklahoma allows Ar-
kansas lawyers to practice by comity On October 3, 2003. the trial 
court denied the attorneys' motion for admission, and also dis-
missed Preston's complaint with prejudice on the ground that his 
lawyers were not licensed to practice in Arkansas: Preston, 354 Ark: 
at 672.

On appeal, Preston argued that the tnal court erred in 
denying his attorneys' motion for admission pro hac vice. This court 
held that the trial court did not abuse its discretion in denying the 
attorneys' motion for admission, pointing out that the Oklahoma 
lawyers' motion was filed some eight months after the complaint 
had already been filed The court noted that "[t]he clear intent of 
R nle XIV is that the written statement he submitted befiire the
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attorneys engage in the practice of law in Arkansas." Preston, 354 
Ark. at 676 (emphasis in original). In addition, this court pointed 
out that, even when the Oklahoma attorneys did file their motion, 
they failed to spell out Oklahoma's comity rule regarding Arkansas 
lawyers. The court noted that Preston had had two years to find 
Arkansas counsel to represent him, or to have his Oklahoma 
attorneys file a motion for admission to practice pro hac vice in 
Arkansas before filing the complaint: Thus, the Preston court con-
cluded, the trial court did not abuse its discretion in denying the 
Oklahoma attorneys' motion for admission Id, at 677. 

[2] As already stated above, Preston is factually distinguish-
able from this case. First, the lawyers in Preston were hired to file a 
complaint — as the court noted, the Oklahoma attorneys had two 
years to file their motion to practice pro hac vice, but they were 
derelict by failing to do so: Here, by way of contrast, the Tennessee 
lawyers were retained to file an answer, which meant that, instead 
of two years, they had only twenty days after the service of the 
complaint in which to comply with Arkansas' pro hac vice require-
ment. Second, the Preston lawyers did not file their pro hac vice 
motion until eight months after the complaint was filed; here, 
Jaqua and Photopulos filed their written motion for admission contempo-
raneously with the answer they _tiled on behalf of TSS. And finally, in 
Preston, the local counsel apparently made only an oral represen-
tation to the trial court at the hearing on the motion regarding 
Oklahoma's comity rules, while in the present case, local counsel 
proffered a copy of the actual Tennessee rule. Admittedly, it was 
not a certified copy, but Darrough cites to no authority that 
requires a certified copy of another state court's published rules be 
introduced in order to support a claim that the other state (here, 
Tennessee) affords Arkansas lawyers comity_ 

The other case on which Darrough relies, Willett v. State, 
supra, is also distinguishable. In Willett, Professor Thomas Sullivan 
filed a motion with this court seeking permission to participate in 
oral arguments on behalf of appellant Alan Willett Sullivan, an 
instructor at the University of Arkansas at Little Rock School of 
Law, was licensed to practice law in Texas. In his motion for 
admission, Sullivan recited that he was an attorney in good 
standing in Texas, the motion also incorporated an affidavit from 

' Darrough incorrectly asserts that the Willett case involved the appeal of a trial court's 
decision to deny the motion



TOBACCO SUPERSTORE, INC, v. DARROUGH 


ARK ]
	

Cite as 362 Ark 103 (2005)	 113 

Sullivan and a certificate of good standing from the State Bar of 
Texas: Sullivan's affidavit outlined his legal experience, stated that 
he taught at the law school, recited his familiarity with the this 
court's rules, and stated his willingness to be bound by this court's 
disciplinary rules. However, neither the motion nor the affidavit 
mentioned Rule XIV Willett, 334 Ark at 41: In declining to admit 
Sullivan to practice, the court wrote the following: 

The motion to admit Mr. Sullivan is denied because it is 
deficient in two respects: First, the rule permits the admission pro 
hac vice of nonresident attorneys licensed in states that grant comity 
to Arkansas attorneys, but neither the motion nor the affidavit 
mentions whether Texas courts would allow Arkansas attorneys to 
appear by comity in an instance similar to this one Second, [Mr. 
Sullivan's] motion and affidavit do not state that [he] is "[a] lawyer 
residing outside the State of Arkansas," and that is [Rule XIV's] 
initial requirement Mr Sullivan's statement that he is a teacher at 
the UALR School of Law suggests that he resides in this State: 

The reason that attorneys seeking to be admitted pro hac vice, 
based upon comity, must be nonresidents is to prevent attorneys 
who are not licensed in Arkansas from practicing law here ad hoc If 
residents licensed elsewhere were permitted to practice in that 
manner, the exception could easily swallow the rule 

Willett, 334 Ark: at 42-43: 

[3] Again, the facts of Wilktt are distinguishable: In addi-
tion to the fact that Sullivan was a resident of Arkansas, he never 
made any mention whatsoever of whether Texas courts allow 
Arkansas lawyers to practice by comity. Here, on the other hand, 
the Tennessee lawyers cited Tennessee's Rule 19 and provided the 
court with a copy that clearly reflected that state's comity rule, but 
Darrough offered nothing in response: 

[4] For the foregoing reasons, we must conclude that the 
trial court abused its discretion in denying the Tennessee attor-
neys' motion for admission pro hac vice. The lawyers were not put 
on notice that they would be challenged on the basis of Tennes-
see's comity rule until the Friday before a hearing scheduled for 
Monday, yet even so, they still addressed and met that issue on 
relatively short notice at the court's scheduled hearing (the hearing 
was held on a Monday, and local counsel had only been associated 
on the previous Friday afternoon) As previously pointed out, the
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Tennessee attorneys filed their written motion for admission 
contemporaneously with TSS's answer, and they promptly supple-
mented their motion with the Tennessee comity rule that estab-
lished the one requirement omitted from the written motion. In 
sum, attorneys Jaqua and Photopulos substantially complied with 
Rule XIV when they filed their written motion, and they timely 
cured the only remaining defect at the hearing. In other words, 
there simply was no good reason to deny Jaqua and Photopulos's 
motion, as they had complied with every requirement of Rule 
XIV. Because the trial court held to the contrary, we conclude that 
the trial court abused its discretion by denying the Tennessee 
attorneys' motion for admission to practice pro hae vice. 

[5] In TSS's second point on appeal, it argues that the trial 
court improperly granted Darrough's motion for default judgment 
on her original complaint.' The standard of review for granting or 
denying a motion to vacate a defaultjudgment is-whether- the trial 
court abused its discretion: See, e.g., BET Engineering, Inc, v 
Cotroneo, 309 Ark. 175, 830 S.W.2d 835 (1992). Here, the trial 
court granted Darrough a default judgment on her original com-
plaint based on the court's erroneous conclusion that TSS's attor-
neys were not properly admitted to practice law in Arkansas In so 
concluding, the court struck the answer, finding that it was a 
nullity, without the answer, Darrough was entitled to a default 
judgment:

[6] Because we have concluded that the trial court abused 
its discretion in denying the motion for admission to practice pro 
hac vice, we must also reverse the court's decision to strike the 
answer and grant the default judgment We agree with TSS that 
the trial court abused its discretion in granting Darrough's motion 
for default judgment on the original complaint.' 

2 The trial court granted Darrough's motion for default judgment on the original 
complaint, but denied it with respect to the first amended, class action complaint 

TSS raises three alternate arguments for reversal of the trial court's granting of 
Darrough's default judgment motion on the original complaint the default judgment was 
improperly entered on a complaint that had been superseded by the amended complaint, 
default judgment was inappropriate because Darrough's original complaint failed to state 
sufficient facu to support a cause of action, and, because Darrough delayed seeking the 
default judgment, and behaved as though Jaqua and Photopulos were TSS's attorneys of 
record in the interun the doctrines of waiver, laches, and equitable estoppel should have
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[7] Based on the same rationale, TSS further contends that 
the trial court erred in granting Darrough's request to have her 
requests for admission deemed admitted: The trial court ruled that 
Darrough's first and second requests for admissions, to which the 
Tennessee attorneys responded, were deemed admitted, because 
those attorneys responding to Darrough's requests had not been 
properly admitted to practice law in Arkansas. The trial court was 
in error, and, as with the arguments above regarding the default 
judgment, the trial court's ruling in this respect must be reversed, 
because the legal underpinning of the ruling was erroneous:4 

In TSS's next point on appeal, it argues that the trial court 
should have dismissed Darrough's first amended complaint for 
failure to properly serve process on TSS. The basis for TSS's 
contention is that, at the time Darrough filed her amended 
complaint, the trial court had already ruled that TSS had defaulted 
on Darrough's original complaint, for the reasons related to the pro 
hac vice issue discussed above. Regarding her amended complaint, 
however, Darrough served that complaint on TSS by sending it via 
regular mail to Tennessee attorney Jaqua on August 4, 2003: Rule 
5(a) of the Arkansas Rules of Civil Procedure provides in pertinent 
part as follows-

No service need be made upon parties in default for failure to 
appear, except that pleadings asserting new or additional claims for rehef 
against them shall be sewed in the manner provided for service of summons 
in Rule 4: 

(Emphasis added.) The amended complaint asserted new or additional 
claims for rehef, in the form of Darrough's assertion that the matter 
should be certified as a class action. Given these new claims for relief, 
service should have been had in accordance with Rule 4_ 

[8, 9] Rule 4, in turn, provides that service shall be had 
upon a corporation "by delivering a copy of the summons and 
complaint to an officer, partner other than a limited partner. 

precluded the trial court from entering the default judgment However, because we reverse 
on the grounds described above, we need not reach or address these arguments 

TSS again raises an alternative argument, suggesting that the trial court erred in 
deeming the requests for adnussmn to be admitted because they were not properly served 
However, as with TSS's additional points on appeal pertaining to the default judgment, we 
need ni g Aldus's,. 01 considcr the mg,unlents
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managing or general agent, or any agent authorized by appoint-
ment or by law to receive service of summons " Ark R. Ci y. P. 
4(d)(5) (2004): In Thompson v. Potlatch Corp , 326 Ark. 244, 930 
S.W.2d 355 (1996), this court held that a "certificate of service, 
such as the one used in this case, is no substitute for a summons: A 
summons is necessary to satisfy due process requirements:" Thomp-
son, 326 Ark. at 249 (affirming trial court's denial of motion for 
default judgment, because the complaint upon which default 
judgment was sought had not been properly served in accordance 
with Rule 4) (emphasis added) In addition, the Thompson court 
held that Rule 4(b) "sets out the technical requirements of a 
summons, and compliance with those requirements must be ex-
act:" Id. (citing Carruth v, Design Interiors, Mc:, 324 Ark: 373, 921 
S.W.2d 944 (1996)) 

[10, 11] Arkansas law is long settled that service of valid 
process is_necessary to_give a court jurisdiction over_a_ defendant. 
SMitli- i& Sidney Moncrtef Pontiac, Buick, GMC Co:, 353 Ark: 701, 120 
S.W.3d 525 (2003); Raymond v Raymond, 343 Ark. 480, 36 
S.W.3d 733 (2001), Our case law is equally well-settled that 
statutory service requirements, being in derogation of common 
law rights, must be strictly construed and compliance with them 
Irillst be exact. Id ; Carruth, supra, This court has held that the same 
reasoning applies to service requirements imposed by court rules: 
Id. More particularly, the technical requirements of a summons set 
out in Ark R Civ P 4(b) must be construed strictly and 
compliance with them must be exact. Id.; Thompson, supra: 

[12] Pursuant to Rule 4(1) of the Rules of Civil Procedure, 
it is also mandatory for the trial court to dismiss the action without 
prejudice if service is not made within 120 days of the filing of the 
complaint and no motion to extend is timely made: Ark: R. Civ: 
P. 4(0; Smith, supra; Lyons v. Forrest City Machine Works, Inc., 301 
Ark. 559, 785 S W_2d 220 (1990). The court in Smith held that the 
trial court properly dismissed Smith's complaint when it was 
undisputed that the summonses were deficient under Rule 4(b): 

[13] Here, the trial court specifically found that the 
amended complaint had not been served in compliance with Rule 
4. This conclusion was correct, because Darrough had merely 
mailed a copy of the first amended complaint to TSS's Tennessee 
attorney, despite the fact that the amended complaint raised new 
claims for relief, and TSS had been deemed to be in default on the
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original complaint. See Ark. R. Civ. P. 5(a): However, as just 
noted. Rule 4 demands strict compliance: Because Darrough 
never properly served her amended complaint on TSS in accor-
dance with Rule 4, we therefore hold that the trial court erred in 
denying TSS's motion to dismiss the amended complaint. 

BROWN. J., not participating.


