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JURISDICTION — DIVESTITURE OF JURISDICTION IN TRIAL COURT
— WHEN APPLICABLE — The rule that an appeal divests the tnal
court of junisdiction applies only to matters necessarily or directly
involved in the matter under review; it does not stay further pro-
ceedings with respect to rights not passed on or affected by the
judgment or decree from which the appeal is taken; matters that are
independent of, or collateral or supplemental, are left within the
jurisdiction and control of the trial court.

JURISDICTION — ALLEGATIONS CONTAINED IN COUNTERCLAIM
WERE INDEPENDENT OF OR. COLLATERAL TO ISSUE OF FEES — NO
ERROR FOUND IN CONTINUING TRIAL — The circuit court certainly
could not again entertain the 1ssue of striking the counterclaim after
the record was lodged, however, the fees sought by appellees were
not necessarily nor directly involved in the matter on review; the
allegations of malpractice contained in the counterclaim were inde-
pendent of or collateral to the 1ssue of fees, thus, there was no error
in continmng with tral

CIVIL PROCEDURE — COUNTERCLAIMS — COMPULSORY NATURE
DISCUSSED — A counterclaim 1s compulsory in the sense that it must
be brought within the pending action, not that 1t must necessarily be
rarsed within the defendant’s answer.

CIVIL PROCEDURE — TWO CASES RELIED UPON BY APPELLANT —
NEITHER. HOLDING DETERMINATIVE OF ISSUE BEFORE COURT —
Appellant cited Jones v. Double "D'" Properties, Inc., 352 Ark. 39, 98
S W 3d 405 (2003). and Allison v. Long, 336 Ark. 432, 985 S.Ww.2d
314 (1999), for the proposition that a compulsory counterclaim need
only be filed sometime during the pendency of the action, 1n Jones, 3
counterclaim was not filed until after a decision was rendered and the
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supreme court stated that the counterclaim “*should have been brought
before or duning the trial of this matter”; in Allison, the appellee filed an
answer March 26, 1996, and filed a compulsory counterclaim August
5, 199, apparently after recerving discovery responses that justified
filing the counterclaim: a hearing was held in December 1996, and the
court considered a motion to dismuss the counterclaim for failure to
assert the clam 1in the answer; the court stated that a counterclaim is
“compulsory n the sense that it must be brought within the pending
action, not that it must necessarily be raised within the defendant’s
answer”’; neither the holding 1n Allison nor the holding 1n_Jones was
determinative of the issue before the courr.

CIVIL PROCEDURE — ARK. R, CIv. P. 13(a) — REQUIREMENTS —
Arkansas Rule of Civil Procedure 13(a) requires that a pleading stare
as a counterclaim any claim that, at the time of filing the pleading, the
pleader has against any opposing party, appellant presented nothing
to show that it did not know of the alleged malpractice at the tume 1t
filed its answer; the facts show that appellant was aware of 1ts potential
cause of action against appellee at that time; 1t thus appears that
appellant omitted the counterclaim from 1ts answer

CIVIL PROCEDURE — OMITTED COUNTERCLAIM MAY BE STATED BY
AMENDED OR SUPPLEMENTAL PLEADING SUBJECT TO ARK. R_ CIv P

15 — APPLICABLE PROVISIONS OF RULE 15, — Arkansas Rule of
Civil Procedure 13(e) provides that an omitred counterclaim may be
stated by amended or supplemental pleading subject to Atk R Civ.
P. 15, Rule 15(a) provides in part that with the exception of pleading
the defenses menuoned in Rule 12(h)(1), a party may amend his
pleadings ar any ume without leave of the court: where, however,
upon motion of an opposing party, the court determines that preju-
dice would result or the disposition of the cause would be unduly
delayed because of the filing of an amendment, the court may strike
such amended pleading or grant a continuance of the proceeding.

APPEAL & ERROR — ACCEPTING OF. REJECTING PLEADINGS —
STANDARD OF REVIEW — The standard of review on accepting or
rejecting pleadings 1s abuse of discretion,

CIVIL PROCEDURE — CIRCUIT COURT COMPLIED WITH REQUIRE-
MENTS OF RULES 13 & 15 — NO ABUSE OF DISCRETION IN DENYING
APPELLANT'S MOTION FOR COUNTERCLAIM — Appellant waited
unal the day of tnal to file 1ts omitted counterclaim even though 1t
had previously filed pleadings and knew at the time of filing those
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pleadings that it had a claim against appellee; where a counterclaim 1s
brought thirty minuates before trial 1s to commence, the hkelthood of
prejudice 1s high, the complaint that was to be tried that day asserted
that appellant had failed to pay fees due, the counterclaim alleged that
appellee was neghgent m providing legal services, there was nothing
to show that appellee was prepared to defend on the malpractice
claim on the momning of trial; the written motion filed a few days
later did not alter the tardiness of the attempt to amend the pleadings:
appellant attempted to file an omitted counterclaim, and appellee
brought the required motion opposing it, clanung the counterclaim
was untimely and prejudicial. the circuit court properly complied
with the requirements of Atk R. Civ. P. 13 and Ark. R. Cwv. P. 15
in considering both the 1ssue of the attempted filing of the counter-
claim and the issue of the motion for leave to file the counterclaim;
there was no abuse of discretion in the circuit court’s demal of
appellant’s motion for a counterclaim.

9.  COURTS — DUTIES OF CIRCUIT COURT — ADDITIONAL BASIS FOR
DECISION — As an additional basis for its decision, the supreme court
noted that a court has inherent power to maintan an orderly
adminustration of Justice; the trial court has a duty to maintain order
in the proceedings; certamly the filng of a counterclaim on the day of
trial affects the orderliness of the proceedings and the administration
of justice.

10. APPEAL & ERROR — NO RULING OBTAINED ON ISSUES OF PREJUDG-
MENT & POSTJUDGMENT INTEREST — CONSIDERATION OF ISSUE
BARRED ON APPEAL — Appellee asserts that the circuit court inad-
vertently erred in failing to address the issues of prejudgment and
postjudgment 1nterest; both prejudgment and postjudgment interest
were prayed for i the complaint. however, appellee obtained no
ruling on the 1ssues, and failure to obtain a ruling 15 a procedural bar
to consideration of the 1ssue on appeal

Appeal from Pulaski Circuit Court; James Maxwell Moody.
Judge, affirmed.

John W Walker, P.A.. by: John W. Walker, and Cullen & Co.,
PLLC, by: Tun Cullen, for appellants.

Jack, Tyon & Jones, P.A by John W Fink, for appellees
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M HANNAH, Chief Justice. Nameloc, Inc., and Loretta Le-

ver House appeal a judgmenc of the Pulaski County Circuit
Court asserting that the circuit court lacked subject matter junsdiction
and that the court further erred in striking Nameloc's counterclaim
and in 1ts denial of 2 motion to file a counterclaim Cross-appellants
Jack, Lyon & Jones (Jack and Tyler) asserts that the circuit court erred
in failing to grant prejudgment and posyudgment interest. We find no
error and affirm. Our jurisdiction is pursuant to Ark, Sup Ct R.

1-2(2)(7).
Facts

Appellant House 1s the only shareholder of appellant Name-
loc, Inc. In 2002, Nameloc agreed to sell radio station KYKX to
ABC and engaged attorney Edgar Tyler to handle the formalities
of the sale. In March 2002, Nameloc and ABC entered 1nto an
asset purchase and sale agreement regarding KYKX. A dispute
arose, and Nameloc engaged appellee Jack to represent it in
litigation in federal court thit was intended to thwart the sale to
ABC. See ABC, Inc. v. Nameloc, Inc., 362 F.3d 449 (8th Cir. 2004);
ABC, Inc. v. Nameloc, Inc., 403 F. 3d 607 (8th Cir. Mar. 18, 2005)

According to Jack, the matter in federal court was brought to
a close when ownership of KYKX was transferred to ABC pursu-
ant to a federal district court order. Jack asserts that by the time
KYKX was transferred, Nameloc was “seriously delinquent” 1n
paying Jack its fees. It 15 not clear if any discussions about
delinquent fees took place prior to the transfer.

Nameloc asserts that Jack filed a lien 1n federal court on the
sale proceeds from ABC seeking to satsfy 1ts attorneys’ fees, but
the lien was rejected by the district courr. By a letter delivered by
fax and hand delivery dated July 15, 2003, Jack informed Nameloc
and House that the overdue billing must be paid by July 17, 2003
On July 18, 2003, Jack filed a motion in federal district court to be
relieved as counsel for Nameloc and House and filed 2 complaint
on the fees in circuit court. The complaint sought a yjudgment on
behalf of Jack 1n the amount of $205,361.71 and a judgment on
behalf of Tyler in the amount of $36,442.95.

This case was imtially set for trial in circuit court on
November 5, 2003; however, due to several continuances, trial
commenced on June 22, 2004. Thirty-three minutes before trial
was to begin, Nameloc filed a counterclaim sounding in malprac-
uce. Jack moved orally to strike the counterclaim, and the motion
was granted Trial went forward that day; however, it could not be
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completed on June 22 and was continued. It was finally set to
recommence on October 25, 2004. In the meantime, on July 6,
2004, Nameloc filed a motion for leave to file a counterclaim,
which was denied. On July 14, 2004, Nameloc filed a notice of
appeal under Ark. R. App. P. — Civ, 2(a)(4) of the order striking
the counterclaim.

On October 18, 2004, Nameloc filed a petition for a writ of
prohibition 1n this court alleging that a “‘central, essential issue”
was “‘necessarily and directly involved in the matter under re-
view " On that basis, Nameloc alleged that the pending appeal
deprived the circuit court of jurisdiction to try the remainder of
the case. This court denied the petition without prejudice on
October 21, 2004. Trial went forward on October 25, 2004, with
the circuit court sitting without a jury, finding for Jack and Tyler.
On November 1, 2004, a judgment was entered awarding
$134,000 and $24,600 to Jack and Tyler, respectively. No interest
was awarded. On November 12, 2004, Nameloc filed a notice of
appeal on the November 1, 2004, judgment.

Subject Matter Jurisdiction

[1,2] Nameloc argues that when it filed the record on the
first appeal on September 29, 2004, the circuit court was deprived
of jurisdiction to hear the case further, and, therefore. the second
day of trial and final decision of the circuit court are a nullity. The
first notice of appeal filed July 14, 2004, only sought review of the
order ‘“‘striking defendant’s counterclam ™ In Bleidt v. 555, Inc.,
253 Ark. 348, 485 S.W.2d 721, 723 (1972), we stated:

The rule that an appeal divests the tnal court of jursdiction apphes
only to matters necessanly or directly involved in the matter under
review It does not stay further proceedings with respect to nghts
not passed on or affected by the judgment or decree from which the
appeal 1s taken. Matters which are independent of, or collateral or
supplemental, are left within the junsdiction and control of the trial
court.

Bleidt. 253 Ark. at 350-51, (quoted in Fewell & Holdings Co. v. Pickens,
346 Ark. 246, 257, 57 S.W.3d 144 (2001); Vanderpool v. Fidelity &
Cas. & Ins. Co.. 327 Ark. 407, 412,939 S,W.2d 280 (1997); Sherman
v State. 326 Ark. 153, 158,931 S.W.2d 417 (1996)). The circuit court
certainly could not again entertain the issue of striking the counter-
claim after the record was lodged, however, the fees sought by Jack
were not necessarily nor directly involved in the matter on review
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The allegations of malpractice contained 1n the counterclaim were
independent of or collateral to the issue of fees. There was no error in
continuing with tral

Timeliness of the Counterclaim

Nameloc cites Jones v Double ‘D’ Properties, Inc., 352 Ark.
39,98 S.W.3d 405 (2003), and Allison v Long, 336 Ark. 432, 985
SW. 2d 314 (1999), for the proposition that a compulsory
counterclaim need only be filed sometime during the pendency of
the action. Based on the language from Allison and Jones, Nameloc
asserts that there was nothing wrong in filing the counterclaim just
before trial started.

[31 In jones, a counterclaim was not filed untl after a
decision was rendered. This court stated that the counterclaim
“should have been brought before or during the wmal of this
matter.” Jones, 352 Ark. at 52. In Allison, -the-appellee~filed an
answer March 26, 1996, and filed a compulsory counterclaim
August 5, 1996, apparently after recciving discovery responses that
Justified filing the counterclaim. A hearing was held in December
1996, and the court considered a motion to dismiss the counter-
claim for failure to assert the claim in the answer. We stated that a
counterclaim 1s *“compulsory in the sense thar it must be brought
within the pending action, not that it must necessarily be raised
within the defendant’s answer.”” Allison, 336 Ark at 434

[4, 5] Neither the holding in Allison nor the holding 1n
Jones1s determinative of the issue before us. Arkansas Rule of Civil
Procedure 13(a) requires that **[a] pleading shall state as a coun-
terclaim any claim which, at the time of filing the pleading, the
pleader has against any opposing party. . . ."" Nameloc has pre-
sented nothing to show that 1t did not know of the alleged
malpractice at the time it filed its answer. The facts show that
Nameloc was aware of its potential cause of action against Jack at
that time. It thus appears that Nameloc omitted the counterclaim
trom 1ts answer,

[6] However, Ark. R. Civ. P. 13(e) provides that an
omitted counterclaim may be stated by amended or supplemental
pleading subject to Ark. R. Civ. P. 15. The reporter’s note 5 to
Rule 13 states that Ark R. Civ. P. 13(e) ““follows superceded Ark.
Stat. Ann § 27-1160 (Supp. 1975), by permitting a counterclaim
to be asserted by amended pleading as any other amendment,
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subject to the conditions of Rule 15" Arkansas Rule of Civil
Procedure 15(a) provides 1in part:

With the exception of pleading the defenses mentioned mn Rule
12(h)(1), a party may amend his pleadings at any time without leave
of the court. Where, however, upon motion of an opposing party.
the court determines that prejudice would result or the disposition
of the cause would be unduly delayed because of the filing of an
amendment, the court may strike such amended pleading or grant a
continuance of the proceeding

Nameloc filed its omitted counterclaim on the morning of
trial. Jack opposed the counterclaim on the morning of trial by an
oral motion to strike the counterclaim. The circuit court granted
the motion by Jack, finding the counterclaim improper and
untimely at that point.

[71 The standard of review on accepting or rejecting
pleadings 15 abuse of discretion. Davenport v. Lee, 348 Ark. 148,72
S.W. 3d 85 (2002) We note that Nameloc waited until the day of
trial to file 1ts omutted counterclaim even though it had previously
filed pleadings and knew at the time of filing those pleadings that
it had a claim agamnst Jack Where a counterclaim is brought thirty
minutes before trial 1s to commence, the likelithood of prejudice 15
high. The complaint that was to be tried that day asserted that
Nameloc had failed to pay fees due. The counterclaim alleged that
Jack was neghgent in providing legal services. There is nothing to
show that Jack was prepared to defend on the malpractice claim on
the morning of trial. The written motion filed a few days later did
not alter the tardiness of the attempt to amend the pleadings.

[8] Nameloc attempted to file an omitted counterclaim,
and Jack brought the required motion opposing it, claiming the
counterclaim was untimely and prejudicial. The circmt court
propetly complied with the requirements of Ark. R. Civ. P. 13
and Ark. R. Civ. P. 15 in considening both the issue of the
attempted filing of the counterclaim and the 1ssue of the motion
for leave to file the counterclaim. There was no abuse of discre-
tion.

{91 As an additional basis for our decision, we note that a
court has the inherent power to maintain an orderly administration
of justice  See Johnson 1+ Johnson, 343 Ark. 186, 33 S.W.3d 492
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(2000); Clements v. State, 306 Ark. 596, 817 S W 2d 194 (1991).
The trial court has a duty to maintain order 1n the proceedings. See
Berry v. St. Paul Fire & St. Marine Ins Co , 328 Ark. 553, 944
S.W.2d 838 (1997). Certainly the filing of a counterclaim on the
day of trial affects the orderliness of the proceedings and the
administration of justice.

Prejudgment and Postjudgment Interest

[10] Jack asserts that the circuit court madvertently erred
in failing to address the issues of prejudgment and postjudgment
interest. Both prejudgment and posyjudgment interest were prayed
for in the complaint However, Jack obtained no ruling on the
issues. The failure to obtain a ruling 1s a procedural bar to
consideration of the 1ssue on appeal. Finagin v. Arkansas Dev. Fin.
Auth., 355 Ark. 440, 139 S'W 3d 767 (2003).

Affirmed.

" IMBER, J., not participating,




