
ARK ]	 121 

Joe Alan TAYLOR, Jr: and Steve Hufstedler 1,_ 
Michael HINKLE and Beide, Inc: 

04-471	 200 S.W3d 387 

Supreme Court of Arkansas
Opinion delivered December 16, 2004 

APPEAL & ERROR — BENCH TRIALS — STANDAR n OF REVIEW — In 
bench trials the standard of review on appeal is not whether there is 
substantial evidence to support the finding of the court, but whether 
the judge's findings were clearly erroneous or clearly against the 
preponderance of the evidence, a finding is clearly erroneous when, 
although there is evidence to support it, the reviewing court on the 
entire evidence is left with a firm conviction that a mistake has been 
committed: disputed facts and determinations of credibility are 
within the province of the fact-finder, 

2. CORPORATIONS — ALLEGATION OF OPPRESSIVE CONDUCT — IN-

VESTIGATION REQUIRED, — A court considering a petition alleging 
oppressive conduct must investigate what the majority shareholders 
knew, or should have known, to be the petitioner's expectations in 
entering the particular enterpnse, majority conduct should not be 
deemed oppressive simply because the petitioner's subjective hopes 
and desires in joining the venture were not fulfilled, disappointment 
alone should not be equated with oppression: 

3: CORPORATIONS — CLOSELY HELD CORPORATION C — DISCUSSED 

— Closely held corporations are unique creatures; because of their 
small size, these corporations require "close cooperation" and "mu-
tual respect" between shareholders; shareholders in closely held 
corporations often reasonably expect their ownership to lead to a 
position in corporate management or corporate employment; the 
shareholder in a close corporation considers himself or herself a 
co-owner of the business and wants the privileges and powers that go 
with ownership; only in the close corporation does power to manage 
carry with it the de facto power to allocate benefits of ownership 
arbitranly among shareholders and to discriminate against the minor-
ity whose investment is impnsoned in the enterprise 
CORPORATIONS — CLOSELY-HELD CORPORATIONS — IMPLICA-

TIONS OF LIMITED MARKET SHARE — A limited market exists for 
FA-Ian-5; of closely held corporations became investors art extremely
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reluctant to buy a non-controlling interest when the majority share-
holder wields power to freeze out the mmonty, this limited market 
share means that mmonty shareholders are powerless to vindicate 
their representative expectations by force and they have no way to 
escape a bad investment; because of the potential for oppression, 
several junsffictions recogmze claims by minority shareholders to 
vindicate their "reasonable expectations", construing Arkansas's stat-
ute prohibiting "oppressive" conduct by directors, this state, in 1994, 
joined these junsdictions [Ark Code Ann: C 4-26-1108(a)(1)(B)] 

5 CORPORATIONS — TRIAL COURT HELD THAT APPELLANTS HAD NO 

REASONABLE EXPECTATION IN PARTICIPATION IN MANAGEMENT OF 
COMPANY — FINDING NOT CLEARLY ERRONEOUS — Based upon 
the testimony and exhibits before it, the trial court, in a letter 
opinion, found that appellee went into the deal with the clearly-
expressed intent that he would own 51% of the corporation and have 
control, and he was willing to lose the opportunity if he did not have 
that percentage and control, in addition, the tnal court found that 
appellants had decided to proceed with the business opportunity, 
perhaps believing that later they could get appellee to change his 
position, but this did not occur, as such, the tnal judge determined 
that the appellants did not have a reasonable expectation of partici-
pation in management and control of the corporation, the tnal 
court's findings were not clearly erroneous, and this point was 
affirmed 

b. CORPORATIONS — ARTICLE 5 INTERPRETED BY TRIAL COURT TO 
ALLOW AMENDMENT OF BYLAWS BY EITHER STOCKHOLDERS OR 
DIRECTORS — NO ERROR FOUND — Based upon its reading ofboth 
the articles of incorporation and Ark Code Ann C 4-27-1020, the 
tnal court correctly interpreted article five of the articles of incorpo-
ration to allow amendment of the bylaws by either stockholders or 
directors 

CONTRACTS — RESOLUTION OF AMBIGUITY — INTENT OF PARTIES 
TRUMPS EVEN DOCTRINE OF CONTRA PROFERENTEm — Although 
ambiguities are generally construed against the drafter, if there is an 
ambiguity, a court will accord considerable weight to the construc-
tion the parties themselves give to it, evidenced by subsequent 
statements, acts, and conduct, the polestar of contractual construction 
is CO determine and enforce the intent of the parties, this rule trumps 
all others, even the doctnne of contra proferentem
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CONTRACTS - INTENT OF PARTIES - HOW ASCERTAINED - In 
ascertaining intent of the parties to a contract, the court should place 
itself in the same situation as the parties who made the contract in 
order to view the circumstances as the parties viewed them at the 
time the contract was made 
CONTRACTS - CONSTRUCTION - REASONABLE & SENSIBLE EF-

FECT SHOULD BE GIVEN TO ALL CLAUSES - Documents are to be 
construed in a manner that gives reasonable and sensible effect to all 
clauses of the contract, within the entire context of the agreement: 

10 CONTRACTS - TRIAL COURT FOUND THAT APPELLEE'S AMEND-

MENT OF CORPORATE BYLAWS WAS AUTHORIZED BY ARTICLES OF 

INCORPORATION - NO ERROR FOUND - Copious correspon-
dence between the parties' attorneys indicated that appellants be-
lieved that appellee had authority to unilaterally amend the bylaws; 
the long history of discord between the parties indicated that neither 
appellant truly believed that it would take a 2/3 per capita vote to 
remove a board member, or carry out other major corporate actions, 
accordingly, appellants could not have reasonably beheved that their 
seats on the board of directors were protected b y a requirement of per 
capita voting on amendments to the bylaw based upon the four 
corners of the corporate contract and the parties' subsequent conduct 
regarding said contract, the supreme court could not say that the trial 
court erred in finding that appellee's actions at the January 23, 2003 
shareholders meeting were authorized by the articles of incorpora-
tion, if one were to follow appellant's argument to its logical 
conclusion, a person holding 98% of the shares in a close corporation 
could be subjugated to the will of other shareholders who collectively 
hold two percent, resulting in an absurd result, accordingly, the trial 
court was affirmed on this point: 

11: STATUTES - CONSTRUCTION - FIRST RULE - The first rule in 
considering the meaning and effect of a statute is to construe it just as 
it reads, giving words their ordinary and usually accepted meaning in 
common language, when a statute is clear, the supreme court will not 
search for legislative intent; rather, that intent must be gathered from 
the plain meaning of the language used 

CORPORATIONS - DIRECTORS - DUTIES OWED - The trial court 
found that directors of any corporation owe to the corporation 
certain duties, first, a director owes the duty to act within the bounds 
of his authority. second, a director must exercise a standard of care
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which an ordinary prudent director of a similar corporation would 
exercise under similar circumstances; finally, a director may not 
pursue his own interests in a manner which is injunous to the 
corporation 

13: EVIDENCE — FINDING IN ERROR — NO REVERSAL WITHOUT PREJU-

DICE — The trial court's finding that the appellants had moved the 
mail and the checkbook from Forrest City to Jonesboro was in ertor; 
but the appellants could not show that they were prejudiced by that 
finding; the supreme court will not reverse absent a showing of 
prej udice: 

14, CORPORATIONS — APPELLAN s UKUSSL Y ABUSED THEIR DISCRE-

TION — REMOVAL OF APPELLANTS FROM BOARD OF DIRECTORS 

NOT ABUSE OF DISCRETION — At the 2000 board of 
directors/shareholders meeting appellants voted to remove appellee 
as president of the corporation, and installed appellant Taylor in his 
place, they passed a measure requiring the corporation to open a 
savings account with a Jonesboro bank, and another authorizing 
issuance of additional corporate stock, which could not be transferred 
to a nonshareholder; they also passed a measure allowing shareholders 
to purchase these shares up to their pro-rata ownership percentages, 
but the shares could only be purchased with cash, not with debt owed 
by the corporation, finally; they intended to move the corporation's 
checkbook to Jonesboro, and they wanted to have mad sent there as 
well, but appellee adjourned the meeting before theses two measures 
could be voted on; pursuant to Ark_ Code Ann 5 4-27-809 the 
stock-purchase measure proposed by appellants would have forced 
appellee to have to purchase his pro rata percentage of stock or else he 
would no longer have maintained his 51% ownership interest; per the 
franchise agreement, appellee was to remain 51% owner unless 
Honda gave prior approval to a change in ownership percentages; 
here, Honda gave no such prior approval; the intended use of the 
money from the stock purchase agreement was to obtain a loan, the 
proceeds of which would be given to the shareholders in order to 
give appellants some cash out of the corporation, Le: CO benefit their 
own self-interest, rather than the corporation's best interest; at trial, 
appellant Taylor admitted that if he could wrest control of the 
dealership from appellee, that would be a good thing for him: he also 
testified that he intended to take away all record-keeping or 
accounting-type functions, such as sales, expenses, profits, from
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appellee to appellant's Jonesboro dealership, which would obviously 
hurt the corporation, appellants' violations of the franchise agree-
ment, coupled with their clear intentions to comrmt other actions 
designed to wrest control away from appellee, were clearly injunous 
to the corporation, and such actions did, indeed, constitute a gross 
abuse of discretion; based on the evidence presented, the trial court 
did not abuse its discretion in removing the appellants from the board 
of directors 

Appeal from St: Francis Circuit Court, Kathleen Bell, Judge, 
affirmed: 

Barrett & Deacon, by . Ralph W Waddell, D.P. Marshall,Jr., and 
Andrew H. Dallas, for appellants 

Frank Morledge, PA., for appellee: 

B

ETTY C DicKEY, Chief Justice: Alan Taylor and Steven 
Hufstedler appeal a decision of the St: Francis County 

Circuit Court finding: (1) that appellants had no reasonable expecta-
tion of participation in the management and control of BEIIFE, Inc.; 
(2) that the corporation's by laws could be amended by the affirmative 
vote of tifty-one percent of the shares issued and outstanding; and, (3) 
that the actions of the appellants at the 2000 shareholders/board of 
directors meeting were a gross abuse of their discretion warranting 
their removal from the board of directors for a period of two years. 
Because this appeal involves an issue of first impression and issues of 
statutory construction, we have jurisdiction pursuant to Ark. Sup. Ct. 
R: 1-2(b)(1) and (6): We find no error and affirm the trial court. 

Facts 

Sometime in 1997, appellants Alan Taylor and Steve Hufst-
edler learned that Honda was planning to open a new franchise in 
Forrest City, Arkansas: Taylor is the general manager of IT: 
Motorsports, which sells Honda motorcycles and ATVs, in Jones-
boro, Arkansas, Hufstedler is also employed by IT. Motorsports 
Taylor's father is the owner of J,T. Motorsports. Taylor currently 
has no ownership interest in IT. Motorsports, but expects to 
inherit the business from his father Honda has an internal rule 
which prohibits the ownership of adjacent Honda franchises, 
Because it, too, believed Taylor would inherit IT. Motorsports 
from his father, Honda would not allow him to own the Forrest
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City franchise outnght, and Hufstedler did not have the money to 
purchase IL Therefore, Taylor and Hufstedler needed a third party 
to participate in the franchise with them: Taylor and Hufstedler 
contacted appellee Michael Hinkle regarding the acquisition of 
the Forrest City franchise Hinkle owned a business in Aubrey, 
Arkansas that sold used ATVs and provided some service work on 
ATVs

The three men formed BEIIFE, Inc:, an Arkansas "S" 
Corporation, chartered for the sole purpose of acquiring and 
operating the Forrest City Honda franchise Initially, Taylor and 
Hufstedler were to own 51% of the franchise, and Hinkle was to 
own the remaining 49%: However, due CO philosophical differ-
ences as to how the business should be run (for example, Hufst-
edler said that he and Taylor were going to "go down there, stick 
it in them [the customers] and break it off '), Hinkle determined 
that he would not pursue the venture without a 51% interest and 
control of the corporation: Hinkle's demand led to a meeting at 
the office of Jack Gentry, the corporation's CPA, in November 
1997 Following the meeting, the parties reached an understanding 
that Hinkle was to have a 51% interest in the company and that he 
would be in charge of the day-to-day operations of the Forrest 
City franchise: Later that month, Taylor tiled BEIIFE's articles of 
incorporation: 

When the parties met with the Honda representative in 
December 1997 to sign the franchise papers, they were still arguing 
about ownership percentages: Honda came to the meeting with 
the original ownership percentages, and Hinkle refused to sign the 
papers unless he was given 51% interest, Due to all the disagree-
ments, the Honda representative began packing up to leave the 
meeting Because he feared that the deal was about to go under, 
Taylor agreed to allow the Honda representative to switch the 
percentages and give Hinkle 51% Later that day, the parties 
ratified the articles of incorporation and adopted the corporate 
bylaws: Honda granted BEIIFE a franchise based on certain 
conditions: Hinkle was to continue to be the president of the 
corporation with the authority to make all dealership decisions, 
and any changes in ownership percentages or dealer manager 
required Honda's prior written approval: 

Although Hinkle, Hufstedler, and Taylor all agreed to 
contribute $10,000 each to capitalize the corporation, Hinkle was 
the only one who contributed any funds with which to start the 
business_ Taylor refused to contribute because he got mad when
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Hinkle wound up with 51%: Hufstedler followed Taylor's lead and 
likewise refused to contribute anything. Hinkle and his wife 
loaned the company over $70,000. In addition, because BEIIFE 
had no money for equipment, Hinkle had to borrow furniture, 
tools, equipment, and trucks from his business in Aubrey in order 
to equip the Forrest City Honda franchise, He leased all of this 
equipment to BEIIFE for $800 per month, less than it would 
normally cost to rent one of Hinkle's trucks: 

The Forrest City Honda franchise opened for business in 
1998 and was an instant success: In 1998, the store had $2,900,000 
in sales: The next year, the store recorded 4,3 million in sales. In 
2000, the store did 5,1 million dollars worth of business, and the 
next year's sales increased by $300,000. In 2002, the store made 6 5 
million dollars in sales: Despite the financial success of the corpo-
ration, Taylor, Hufstedler, and Hinkle were in constant discord. 
Taylor and Hufstedler wanted to sell an in-house warranty, while 
Hinkle preferred a factory warranty Taylor and Hufstedler wanted 
distributions with which to pay their taxes, whereas Hinkle 
wanted to reinvest the profits in the corporation. Taylor and 
Hufstedler's goal was to maximize profits, but Hinkle did not think 
that maximizing profits to the point of gouging the customers was 
the proper way to do business. 

The conflict reached critical mass at a January 2000 board of 
directors/shareholders meeting. Taylor began the meeting by 
passing around a checklist of items that he wanted put before the 
board, and he criticized Hinkle for not generating enough profits. 
Despite the requirements and conditions of the franchise agree-
ments wherein Hinkle was to remain president and ownership 
percentages could not change without prior written approval from 
Honda, Taylor and Hufstedler ousted Hinkle as the president of 
BEIIFE and replaced him with Taylor: In addition, Taylor and 
Hufstedler passed a measure requiring the corporation to open a 
savings account with a Jonesboro bank and another authorizing the 
issuance of additional corporate stock, which could not be trans-
ferred to a non-shareholder: They also passed a measure allowing 
shareholders to purchase these shares up to their pro-rata owner-
ship percentages, but the shares could only be purchased with cash. 
not with debt owed by the corporation Before Taylor could move 
the corporation's checkbook and mail from Forrest City to Jones-
boro, Hinkle adjourned the meeting 

Shortly after the January 2000 board meeting, Hinkle filed 
this lawsuit seeking Taylor and Hufstedler's removal from the
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board for gross abuse of discretion: He alleged their actions 
violated the Honda agreement, jeopardizing BEIIFE's franchise 
Although the parties originally sought the dissolution of the 
corporation, those daims were disposed of below, and thus are not 
before this court: 

After a summary judgment hearing in December 2002, the 
trial court dismissed Hinkle's claim for dissolution and lifted a 
previous stay order that had forced the parties to maintain the 
status quo: In January 2003, Hinkle noticed another 
stockholders/board of directors meeting, with the stated purpose 
of amending the bylaws: to remove the requirement that every 
director be a shareholder; to remove Taylor and Hufstedler as 
directors; and, to vote for directors: Taylor and Hufstedler re-
sponded with a new counterclaim seeking to enjoin Hinkle from 
amending the bylaws or removing them as directors, claiming that 
Hinkle's actions were oppressive and violated their reasonable 
expectations ofparticipating in managing BEIIFE At the meeting, 
Hinkle voted all 51% of his shares and amended the bylaws, 
removing the requirement that directors be shareholders. He then 
voted his stock cumulatively and elected his wife, Janet, and 
himself to the board. She was the operations manager at the Honda 
dealership in Forrest City and had done the book work for 
Hinkle's business in Aubrey: Taylor and Hufstedler pooled their 
votes to elect Taylor. Relying upon financial advice from Jack 
Gentry, BEIIFE's CPA, regarding the reasonableness of compen-
sation, Hinkle raised his salary from $39,000 to $75,000: Hinkle 
also increased the rent BEIIFE paid to Hmkle's ATV for equip-
ment and trucks by $2,700 per month, justifying that increase on 
solicited bids from third party vendors for the lease of like items. 
The amount quoted by those vendors was $9,491 per month for 
equipment and $80182 per month for just one truck. In response, 
Taylor and Hufstedler sought a temporary restraining order to 
enjoin Hufstedler's removal: The trial court denied the motion, 
noting that the issue could be revisited at trial. 

Following a two-day trial, the court held that Taylor and 
Hufstedler's actions at the 2000 board meeting constituted a gross 
abuse of discretion as directors and ordered their removal from the 
board for a two-year period: The trial court further held that 
neither Taylor nor Hufstedler had a reasonable expectation of 
participating in the management of BEIIFE, emphasizing that 
Taylor, Hufstedler, and Hinkle did not have an agreement about 
control. The tnal court also held that Hmkle's amendment of the
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bylaws was authorized by corporate documents and that all of the 
actions taken by the newly elected board were valid. This appeal 
follows

Standard of Review 

[1] In bench trials such as this, the standard of review on 
appeal is not whether there is substantial evidence to support the 
finding of the court, but whether the judge's findings were clearly 
erroneous or clearly against the preponderance of the evidence 
Ark:R:Civ:P. 52(a) (2004); Reding v. Wagner, 350 Ark. 322, 86 
S.W,3d 386 (2002); Shelter Mut: Ins, Co: v. Kennedy, 347 Ark 184, 
60 S:W:3d 458 (2001): A finding is clearly erroneous when, 
although there is evidence to support it, the reviewing court on 
the entire evidence is left with a firm conviction that a mistake has 
been committed: Sharp v: State, 350 Ark. 529, 88 S.W.3d 348 
(2002): Disputed facts and determinations of credibility are within 
the province of the fact-finder. Sharp, supra; Pre-Paid Solutions, Inc. 
v. City of Littk Rock, 343 Ark: 317, 34 S,W.3d 360 (2001). 

[2] Finally, a court considering a petition alleging oppres-
sive conduct must investigate what the majority shareholders 
knew, or should have known, to be the petitioner's expectations in 
entering the particular enterprise. Smith v: Leonard, 317 Ark. 182, 
876 S.W.2d 266 (1994) (citing, In re Kemp & Beatley, Inc., 64 
N:Y:2d 63, 473 N:E:2d 1173 (1984)), Majority conduct should 
not be deemed oppressive simply because the petitioner's subjec-
tive hopes and desires in joining the venture were not fulfilled. Id. 
Disappointment alone should not be equated with oppression. Id. 

Closely Held Corporations 

[3] Closely held corporations are unique creatures. Be-
cause of their small size, these corporations require "close coop-
eration" and "mutual respect" between shareholders: Meiselman 
Meisehnan, 307 S:E:2d 555 (N:C: 1983): Shareholders in closely 
held corporations often reasonably expect their ownership to lead 
to a position in corporate management or corporate employment. 
McCauley v: Tom McCauley & Son, Inc:, 724 P:2d 232 (N.M. Ct. 
App: 1986), see also, Action Cmty. Televison Broad, Network, Inc: v. 
Livesay, 564 S,E:2d 566 (N:C: Ct. App: 2002); Longwell v. Custom 
Benefit PrNrams Midwest, Inc:, 627 N:W.2d 396 (S:D. 2001) As one 
court pnt it, "the shareholder in a close corpontion considers
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himself or herself a co-owner of the business and wants the 
privileges and powers that go with ownership " Mueller v Cedar 
Shore Resort, Inc:, 643 N.W_2d 56 (S D 2002) "Only in the close 
corporation does the power to manage carry with it the de facto 
power to allocate the benefits of ownership arbitrarily among the 
shareholders and to discriminate against the minority whose in-
vestment is imprisoned in the enterprise," Meisehnan, supra, at 559 

[4] A limited market exists for the shares of closely held 
corporations because investors are eAtremely reluctant to buy a 
non-controlling interest when the majority shareholder wields the 
power to freeze out the minority: McCauley, supra. This limited 
market share means that the minority shareholders are powerless to 
vindicate their representative expectations by force and they have 
no way to escape a bad investment: Because of the potential for 
oppression, several jurisdictions recognize claims by minority 
shareholders to vindiLate their "reasonable expectations "e g Mc-
Cauley, supra: at 236: Construing Arkansas's statute prohibiting 
"oppressive" conduct by directors, this state, in 1994, joined these 
jurisdictions: Smith, supra. (interpreting Ark. Code Ann 5 4-26- 
1108(a)(1)(13)):

Reasonable Expectations 

For their first point on appeal, Taylor and Hufstedler assert 
that the trial court erred in holding that they had no reasonable 
expectation in participation in the management of BEIIFE, Inc: 
We disagree Despite the fact that the appellants intended to be in 
control originally, when they were to have 51% of the stock, any 
expectation of control of the corporation dissipated when Hinkle 
demanded 51% ownership and control of the day-to-day opera-
tions of the company, and both the parties and Honda signed the 
franchise agreement 

While Taylor and Hufstedler got Hinkle to promise to 
"consult" with them on all major decisions, indicating an expec-
tation to have some say in managing the corporation, this does not 
demonstrate that they had an expectation of having an equal say in 
running BEIIFE, Inc Furthermore, the minutes of the corpora-
tion's annual meeting of shareholder and directors on January 5, 
1998, reflected a subjective desire, rather than a reasonable expec-
tation, of having an equal say in managing the corporation: The 
minutes in question state&
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The shareholders and directors next discussed ownership and voting 
requirements with respect to the corporation It was noted that 
Michael Hinkle has 51% ownership interest, but that the minority 
shareholders and two directors would like for any decision to be 
based upon the decision of a majority of the existing shareholders 
and directors Counsel for the parties was instructed to grve further 
consideration to the issue 

In addition, there was a series of letters between Taylor and Hufst-
edler's lawyer and Hinkle's lawyer, which also showed that Taylor 
and Hufstedler only had a subjective desire of having an equal say in 
running the company In a January 7, 1998 letter from Hinkle's 
lawyer to Taylor's lawyer, Hinkle's lawyer wrote-

Michael Hinkle called me this morning and he told me that after 
thinking the matter over, he does not wish to relinquish 51% 
ownership in the corporation Michael does assure me that he 
does not wish to be in a position of making any major changes or 
expenditures, but that he feels that he must be free to operate the 
business AS stated previously, he does agree to be required to give 
notice before any stockholder action is taken 

On May 13, 1 998, Taylor's lawyer wrote Hinkle's lawyer and stated, 

originally forwarded to you a draft of the bylaw amendment back 
on February 11, 1998 I thought we were in agreement on this 
issue It was my understanding that while Michael wanted to retain 
a majority ownership in the corporation, he was agreeable to 
corporate decisions being made by a maionty vote of all three 
owners The bylaw amendment is merely intended to accomplish 
this goal 

The bylaws already provide that only shareholders may be directors 
of the corporation Currently, however, with his majority control, 
Michael Hinkle could conceivably amend the bylaws to delete this 
provision, then use his ownership to elect an outside director All 
we are intending to do with the bylaw amendment is to make sure 
that all the owners will remain directors of the corporation, and that 
they will have an equal voice in any significant decisions regarding 
the corporate affairs (other than the decisions simply involving 
day-to-day operations of the business ) 

On May 18, 1998, Hinkle's lawyer responded by writing
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I think we have a misunderstanding about the bylaw agreement: 
The amendment to section five requires a two thirds majority of the 
outstanding and issued shares to pass any measure: This would 
defeat the entire purpose of Michael insisting that he own fifty-one 
percent of the outstanding shares, 

[5] Based upon the testimony and exhibits before it, the 
trial court, in a letter opinion, found that Hinkle went into this 
deal with the clearly-expressed intent that he would own 51% of 
the corporation and have control, and he was willing to lose the 
opportunity if he did not have that percentage and control. In 
addition, the trial court found that Taylor and Hufstedler decided 
to proceed with the business opportunity, perhaps believing that 
later they could get Hinkle to change his position, but this did not 
occur: As such, the trial judge determined that the appellants did 
not have a reasonable expectation of participation in management 
and control of the corporation: We hold that the trial court's 
findings were not clearly erroneous, and we affirm on this point. 

Amendment of Corporate Bylaws 

At the January 22, 2003 meeting of shareholders and direc-
tors, the directors, inter alia, by a vote of Hinkle's 51 shares for and 
appellants 49 shares against voted to amend Article IV, Section 1, 
of the bylaws: As a result, the requirement that a director be a 
shareholder was deleted: Hinkle was then able to use his majority 
of votes to install his wife, Janet, in Hufstedler's place on the board 
of directors: Taylor and Hufstedler, meanwhile, pooled their votes 
in order to keep Taylor on the board: For their second point on 
appeal, Taylor and Hufstedler contend that the trial court erred in 
finding that Hinkle had the power to amend the corporation's 
bylaws. Again, we disagree 

Article 5 of the articles of incorporation provides: 

The power to amend or repeal the bylaws or to adopt a new code 
of bylaws shall be in the shareholders acting by a majority thereof 
and also in the board of directors acting by a two-thirds (2/3) vote 
of the directors, 

(emphasis added) In their bnefs to this court, Taylor and Hufstedler 
admit that this language could be interpreted as allowing Hinkle to 
amend the bylaws by a simple majority vote of shares, or, as requiring
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a vote of a majority of the holders of the shares: However, they argue 
that if this language is read in conjunction with the other sections of 
the bylaws and articles of incorporation, then it is clear that the articles 
can only be amended by a 2/3 majonty of the shareholders: Specifi-
cally, they contend that Article 13 of the bylaws, alone, controls the 
amending of the corporate bylaws Article 13 provides: 

These bylaws may be altered or amended by a vote of the majonty 
of the holders, in good standing, of the fully paid-up common stock 
at any annual or special meeting of the stockholders at which a 
quorum is present, but notice of the proposed change shall be given 
in the call of the meeting 

While it is true that, as a general rule, the specific provisions of a 
contract control the general provisions, see Pate v Gorte, 212 Ark_ 51, 
204 S.W,2d 900 (1 Q47), under the facts of this case, the appellants are 
mistaken: 

[6-8] In its order, the trial court cited Article 3, Section 5 
of the bylaws, which states in pertinent part: 

Only holders of fully paid-up common stock in good standing shall 
have or exercise voting nghts Each share of common stock shall 
have one (1) vote 

In addition to Article 3, Section 5 of the bylaws, the trial court relied 
upon Ark Code Ann 5 4-27-1020, which provides in part, 

A A corporation's board of directors may amend or repeal the 
corporation's by-laws, 

B A corporation's shareholders may amend or repeal the corpora-
tion's bylaws even though the bylaws may also be amendrd or 
repealed by its board of directors 

Based upon its reading of both the articles of incorporation and 
5 4-27-1020, the trial court correctly interpreted article five to allow 
amendment of the bylaws by either the stockholders or the directors: 
The question then becomes whether, when amending the bylaws, the 
board of directors vote per shareholder or per share: The tnal court 
determined the latter_ We agree: 

Article 3, Section 5 of the bylaws goes on to say
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A quorum shall be constituted when the person owning at least 
fifty-one percent (51%) of the outstanding and issued shares of 
stock, as indicated by the stock transfer register of the corporation, 
are in attendance: This quorum may transact the business of any 
meeting of the stockholders of this corporation, and a vote of the 
majority of such stockholders in attendance at such meeting shall be 
sufficient to pass or reject any properly proposed measure, except 
for the transaction of business which requires a different quorum or 
majonty either by statute of this state or by the Articles of Incor-
poration of this corporation. 

A quorum is defined by Article 3, Section 5 of the bylaws as the person 
owning at least 51% of the outstanding shares and issued shares of the 
stock. Appellants point to the apparent ambiguities between Article 3, 
Section 5, and Article 13 of the bylaws in asserting that any such 
ambiguities should be construed against the drafter, Hinkle, under the 
doctrine of contra proferentern Sturgis v Skokos, 335 Ark 41, 977 
S.W.2d 217 (1998). However, the Sturgis case went on to say that if 
there is an ambiguity, a court will accord considerable weight to the 
construction the parties themselves give to it, evidenced by subse-
quent statements, acts, and conduct Id It is well-settled that the 
polestar of contractual construction is to detenmne and enforce the 
intent of the parties Horns v Stephens Production Co , 310 Ark, 67, 832 
S.W.2d 837 (1992) This rule trumps all others, even the doctrine of 
contra prcferentem Id, In ascertaining this intention, the court should 
place itself in the same situation as the parties who made the contract 
in order to view the circumstances as the parties viewed them at the 
time the contract was made Asnnos v T,L, Rentals & Sons, Inc,, 244 
Ark 1042, 429 S W 2d 103 (1968), Sternberg v, Snow King Baking 
Powder Co, , Inc , 186 Ark 1161, 57 S,W,2d 1057 (1933), 

In the case at bar, the copious correspondence between the 
parties' attorneys indicates that the appellants certainly believed 
that Hinkle had the authority to unilaterally amend the bylaws 
Skip Smith, Taylor and Hufstedler's lawyer, in his May 13, 1998 
letter to Bob Donovan, Hinkle's lawyer, stated, in pertinent part: 

The bylaws already provide that only shareholders may be directors 
of the corporation: Currently, however, with his majority control, 
Michael Hinkle could conceivably amend the bylaws to delete this 
provision, then use his ownership to elect an outside director. 

After he acquiesced and allowed Hinkle to assume 51% ownership 
and control of the corporation, Taylor became angry and refused to
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help capitalize the corporation, despite an earlier agreement to do so: 
Furthermore, the long history of discord between the parties indicates 
that neither Taylor nor Hufstedler truly beheved that it would take a 
2/3 per capita vote to remove a board member, or carry out other 
major corporate actions. Accordingly, the appellants could not have 
reasonably believed their seats on the board of directors were pro-
tected by a requirement of per capita voting on amendments to the 
bylaws: 

[9, 10] We have held that documents are to be construed 
in a manner which gives reasonable and sensible effect to all clauses 
of the contract, within the entire context of the agreement Sturgts, 
supra. Based upon the four corners of the corporate contract and 
parties' subsequent conduct regarding said contract, we cannot say 
that the trial court erred in finding that Hinkle's actions at the 
January 23, 2003 shareholders meeting were authorized by the 
articles of incorporation. In fact, if one were to follow Taylor and 
Hufstedler's argument to its logical conclusion, a person holding 
98% of the shares in a close corporation could be subjugated to the 
will of other shareholders who collectively hold two percent, 
resulting in an absurd result. Accordingly, we affirm the trial court 
on this point as well: 

Removal from the Board of Directors 

Finally, appellants argue that the trial court erred in finding 
that Taylor and Hufstedler grossly abused their discretion, thus 
necessitating their removal from BEIIFE's board of directors 
pursuant to Ark Code Ann 5 4-27-809 (Repl 2001), We hold 
otherwise: 

[11] At the 2000 board of directors/shareholders meeting, 
Taylor and Hufstedler voted to remove Hinkle as president of 
BEIIFE, and installed Taylor in his place. In addition, they passed 
a measure requiring the corporation to open a savings account 
with a Jonesboro bank, and another measure authorizing the 
issuance of additional corporate stock, which could not be trans-
ferred to a non-shareholder. They also passed a measure allowing 
shareholders to purchase these shares up to their pro-rata owner-
ship percentages, but the shares could only by purchased with cash, 
not with debt owed by the corporation: Finally, they intended to 
move the corporation's checkbook to Ionesboro, and they wanted 
to have the mail sent there as well, but Hinkle adiourned the 
meeting before these two meisiires could he voted npon
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Ark: Code Ann: 5 4-27-809 provides, in pertinent part: 

(a) The circuit court of the county where a corporation's principal 
office (or, if none in this state, its registered office) is located may 
remove a director of the corporation from office in a proceeding 
commenced either by the corporation or by its shareholder holding 
at least ten percent (10%) of the outstanding shares of any class if the 
court finds that (1) the director engaged in fraudulent or dishonest 
conduct, or gross abuse of authority or discretion, with respect to 
the corporation and (2) removal is in the best interest of the 
corporation_ 

The issue is whether Taylor's and Hufstedler's actions constituted a 
gross abuse of discretion It is well established that the first rule in 
considering the meaning and effect of a statute is to construe it just as 
it reads, giving the words their ordinary and usually accepted meaning 
in the common language When a statute is clear, we will not search 
for legislative intent; rather, that intent must be gathered from the 
plain meaning of the language used Cave City Nursing Home, Inc I, 
Arkansas Department of Human Services, 351 Ark 13, 89 S W 3d 884 
(2002).

Taylor and Hufstedler argue that all of their actions at the 
January 2000 board/shareholders meeting were authorized by 
corporate documents The stock purchase agreement, item 19 on 
Taylor's checklist for the January 2000 meeting, provided-

Motion that each shareholder buy Five (5) or up to their pro rata 
basis (as included in Article Tenth of the Articles ofIncorporation of 
the corporation) of shares of common stock of BEIIFE, Inc These 
shares can be purchased for cash and not for any moneys owed to 
the shareholder by BEIIFE, Inc: Also, all moneys from this stock 
sale must be placed in the above savings account at Mid-South Bank 
m Jonesboro, AR This offer expires in thirty (30) days from today_ 

In support of his argument that this move was authorized, 
Taylor points to Article 4 of the articles of incorporation, which 
authorizes the corporation to issue 1,000 shares of stock: At the 
time the measure had passed, the corporation had only issued 100 
shares of stock Article 5 of the articles of incorporation allows the 
corporation to select a depository bank, and the appellants argue 
that they were within their rights to pick a bank in Jonesboro, 
rather than one close to the franchise Next, the appellants point to
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Article 10 of the articles of incorporation, giving each shareholder 
a first right to purchase shares up to their pro rata percentage of 
ownership, a right which expires after thirty days 

Hinkle counters by saying that these measures violate the 
franchise agreement, which cannot be changed without Honda's 
prior written approval The franchise agreement provides, in 
pertinent part

B: 

Dealer covenants and agrees that this agreement is personal to 
dealer, to the dealer owner, and to the dealer manager, and 
Arnencan Honda has entered into this agreement based on their 
particular qualifications and attributes and a continued ownership or 
participation dealership operations The parties agree that the ability 
of the dealer to perform this agreement itself are both conditioned 
upon the continued active involvement in the ownership of dealer 
by the following person(s) in the percentage(s) shown 

Name	 Title	Percentage of Ownership  

Michael Hinkle	President	 51% 

Steven Hufstedler	Shareholder	 25% 

Alan Taylor	Shareholder	 24% 

Dealer represents and American Honda enters into this agreement 
m rehance on the representation that Michael Hinkle exercises the 
fiinctions of dealer manager and is in complete charge of the 
dealership operations with authority to make all decisions on behalf 
of the dealer with respect to dealership operations Dealer agrees 
that there will be no change in dealership manager without prior 
written approval of American Honda Such approval shall not be 
unreasonably withheld 

First, Hinkle asserts that the stock purchase measure would have 
forced him to have to purchase his pro rata percentage of stock or else 
he would no longer have maintained his 51% ownership interest. As 
stated above, per the franchise agreement, Hinkle is to remain 51% 
owner unless Honda gives prior approval to a change in the owner-
ship percentages In the case at bar, Honda gave no such prior 
approvAl
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Next, Hinkle points to the intended use of the money from 
the stock purchase agreement to highlight the alleged misconduct: 
Items 13 through 21 of the Taylor checklist at the board meeting 
say: that the stock will be sold, that a used inventory, floor 
planning and retail financing loan will be secured from Mid-South 
Bank; and that the stock sale proceeds will be placed in that bank. 
Taylor's testimony at trial showed that the sale proceeds would be 
used to establish a deposit relationship with Mid-South Bank. The 
corporation would then borrow $100,000 from the bank The loan 
proceeds would then be put back into the business, and then 
distributed out to the shareholders in order to give Taylor and 
Hufstedler some cash out of the corporation. Hinkle contends 
Taylor's and Hufstedler's purpose in voting for the measure was to 
generate some cash for themselves, Le: to benefit their own 
self-interest, rather than the corporation's best interest: 

[12] The trial court found that directors of any corpora-
tion owe to the corporation certain duties: First, a director owes 
the duty to act within the bounds of his authority: Second, a 
director must exercise a standard of care which an ordinary 
prudent director of a similar corporation would exercise under 
similar circumstances: Finally, a director may not pursue his own 
interests in a manner which is injurious to the corporation: 

[13] Whilc the tridl court's finding that the appellants had 
moved the mail and the checkbook from Forrest City to Jonesboro 
was in error, the appellants cannot show that they were prejudiced 
by that finding, We will not reverse absent a showing of prejudice: 
Peters v. Pierce, 314 Ark: 8, 858 S.W.2d 680 (1993): At trial, 
although he conceded that he could not own the Forrest City 
dealership, Taylor admitted that if he could wrest control from 
Hinkle, that would be a good thing for him. He also testified that 
he intended to take away all record-keeping or accounting-type 
functions, such as sales, expenses, profits, and that kind of thing, 
from Hinkle to his dealership in Jonesboro. Taylor admitted that 
he intended to take the checkbook to Jonesboro, and that he 
intended to shut down the mail and have it sent to Jonesboro as 
well. Taylor said that he did not think a person needed a check-
book to run a six or seven million dollar business The appellants 
claim that their subjective desire to do several other things that 
would obviously hurt the corporation, such as moving the books, 
mail, and checkbook two counties away and keeping it from the 
person who was supposed to be running the corporation and the
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day-to-day operations, does not rise to the level of a gross abuse of 
discretion We disagree The appellants' intent to do those acts, 
coupled with the actions that appellants did, in fact, carry out, 
more than constitute a gross abuse of discretion: 

[14] In its letter opinion, dated August 4, 2003, the tnal 
court expressly ruled that: 

Here, the Defendant,Taylor was quite candid in admitting that 
his actions were taken as A result of Plamtiff Hinkle's insistence of 
haying 51% of the corporation The actions of the Defendants, 
described above, were retahatorv in nature After acquisition of the 
Honda agreement the Defendants then became obstructive instead 
of supportive of the corporation The court finds that these direc-
tors' actions were contrary to the best interest of the corporation 
and that the path the Defendants decided to take jeopardized the 
corporation 

The court finds that the actions of these Defendants do consti-
tute a gross abuse of their discretion and authority Pursuant to 
A C A 4-27-807 these Defendants are removed from the Board of 
Directors for a period of two (2) years 

Taylor and Hufstedler's blatant violations of the franchise agreement, 
coupled with their clear intentions to commit other actions designed 
to wrest control away from Hinkle, are clearly injurious to the 
corporation, and such actions do, indeed, constitute a gross abuse of 
discretion Based on the evidence presented in this particular case, we 
cannot say that the trial court abused its discretion in removing the 
appellants from the board nti directors 

Affirm e d 

THORNTON, J., not participating


