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5-1827	 323 S. W. 2d 934
Opinion delivered May 11, 1959. 

[Rehearing denied June 1, 1959] 

1. CONTRACTS — CONSTRUCTION OF LANGUAGE, LOCATION OF MODIFYING 
WORDS AS AID TO. — Condition precedent to exercise of option re-
quired appellant to construct "a building or buildings requiring 
railroad trackage and service." HELD: Appellee's contention that 
the language should be construed to mean that the buildings must 
be occupied by tenants who require rail service was not convincing 
since it prepared the contract and chose to let, the participle "re-
quiring" modify the nouns "building" and "buildings". 

2. CONTRACTS — CONSTRUCTION OF LANGUAGE — BUILDINGS REQUIRING 
RAILROAD TRACKAGE AND SERVICE.—It does no violence to ordinary 
usage to say that three warehouses which are located and built with 
a view to being easily served by rail require that type of service if 
they are to be put to their best and most suitable use. 

3. CONTRACTS— CONSTRUCTION OF LANGUAGE, "BUILDINGS REQUIRING 
RAILROAD TRACKAGE AND SERVICE".—Appellant's contention that lan-
guage in contract, requiring him to construct a building or build-
ings requiring railroad trackage and service, did not require him to 
find acceptable tenants requiring that service held supported by 
the contract if it be deemed unambiguous and by the weight of the 
parol testimony if it be deemed ambiguous. 

4. CONTRACTS—CONSTRUCTION OF LANGUAGE, PAROL EVIDENCE OF PRIOR 
CONSTRUCTION BY PARTIES.—Prior instruments proffered to appel-
lant during negotiations between the parties held competent to show 
that the appellee then placed upon the language, now involved, the 
same interpretation as that now contended for by appellant, and 
that that interpretation was communicated to him. 

Appeal from Pulaski Chancery Court, First Divi-
sion; Murray 0. Reed, Chancellor ; reversed.
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Cooper Jacoway, for appellant. 
Wright, Harrison, Lindsey	Upton, for appellee. 
GEORGE ROSE SMITH, J. This is a suit by the appel-

lant, C. H. Briley, for specific performance of an option 
agreement by which the appellee agreed to sell Briley 
7.53 acres of land. Apparently the land has increased in 
value, so that Briley is anxious to buy at the contract 
price, while the railway company is reluctant to sell. 
The chancellor held that Briley, during the life of the op-
tion, failed to fulfill its conditions and hence did not be-
come entitled to buy the property. The correctness of 
that holding is the only issue on appeal. 

There is almost no dispute about the facts. For 
some years Briley and several other wholesale produce 
dealers were engaged in business in the same block in 
central Little Rock. Certain city health regulations 
made it necessary for these dealers to find a new loca-
tion for their markets. The appellee owned a large 
wooded tract of land in the southeast part of the city, 
which it wanted developed in such a way as to create 
railway business. After extended negotiations, during 
which Briley at first requested 15 acres, the appellee 
sold Briley 7.53 acres on November 17, 1952. 

Briley had not yet begun to improve the tract just 
mentioned when the parties, on October 30, 1953, exe, 
cuted the option agreement now in issue. This contract 
recites Briley's earlier purchase of 7.53 acres and gives 
him the right to buy an adjoining parcel of the same size 
for $5,647.50. But to take advantage of the option Bri-
ley was required to comply, not later than December 
31, 1955, with this language in the agreement : 

"Briley shall have no right to exercise this option 
and Rock Island shall not be obligated to convey until 
there is constructed on the lands heretofore conveyed by 
Rock Island to Briley . . . a building or buildings 
containing a total of at least 28,000 square feet of con-
crete floor space, and requiring railroad trackage and 
service, the building or buildings to be constructed sub-
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stantially in accordance with [a specified architectural 
drawing] . . . All such buildings shall be built at 
railroad car height." 

By the spring of 1955 Briley and two other produce 
dealers, Ambort and Gachot, had built four warehouses 
on the tract. It is conceded that these buildings contain 
the required floor space, that they conform to the archi-
tectural drawing, and that they were built at railroad 
car height. The sole dispute is whether three of the four 
buildings require railroad trackage and service. 

At this point we must describe the buildings briefly. 
Briley built for his own use a large warehouse on the 
western part of the tract. This building is served on its 
west side by a spur track which the Rock Island in-
stalled at Briley's expense. There are sliding doors in 
the west wall of the building, through which goods can 
be unloaded from freight cars on the spur track. Along 
the east side of the warehouse is a loading dock for 
trucks, which Briley uses for the local distribution of pro-
duce. It is conceded that this building complies with 
the contract, in that it admittedly requires railroad 
trackage and service. 

Briley, Ambort, and Gachot each built one of the 
three smaller buildings, which were placed in a straight 
line fifty feet from the east boundary of the tract. The 
fifty-foot strip between these buildings and the edge of 
the tract was deliberately left vacant so that a railroad 
spur track could be laid to serve all three buildings ; if 
the track is not installed the strip is wasted. The three 
smaller buildings are similar to the large Briley build-
ing, with sliding doors on the spur track side and truck 
loading docks on the opposite side. 

In April, 1955, all four buildings had been complet-
ed and were occupied by four produce dealers—Briley, 
Ambort, Gachot, and Barker, who had leased Briley's 
small building. Briley was using his spur track, but the 
others brought their produce in and out by truck except 
for occasional rail deliveries over the Briley spur. Bri-
ley, apparently considering that the terms of the option
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agreement had been met, asked the appellee to convey 
the second 7.53 acres. The railroad company replied 
that the conditions had not been fulfilled, as the trackage 
to the three eastern buildings had not been constructed. 
Briley then asked that this spur track be installed and 
offered to pay its cost. The appellee refused to con-
struct the spur, even at Briley's expense, and further 
stated in its letter of refusal that the installation of the 
spur track would not constitute compliance with the op-
tion, for the reason that none of the occupants of the 
three buildings "requires rail service or gives any prom-
ise of any significant amount of rail traffic." 

The dispute centers upon the contract's reference to 
"a building or buildings . . . requiring railroad 
trackage and service." Treating the contract as un-
ambiguous and so not subject to explanation by parol 
evidence, the appellee argues that a mere lifeless build-
ing cannot require rail service, so the language should 
be construed to mean that the buildings must be occu-
pied by tenants who require that service. This argu-
ment is ingenious but not really convincing, especially 
as the appellee prepared the contract and chose to let 
the participle "requiring" modify the nouns "building" 
and "buildings." It seems plain enough that certain 
buildings do not require railroad trackage or service, 
such as dwellings, small stores, service stations, motels, 
and countless other structures that Briley was obviously 
precluded from placing on the land if the option was to 
be exercised. On the other hand, we do no violence to 
ordinary usage by saying that the Grand Central Sta-
tion in New York City requires railroad trackage and 
service if it is to be put to any practical use, and in the 
same way it is fair to say that three warehouses which 
were located and built with a view 'to being easily served 
by rail require that type of service if they are to be put 
to their best and most suitable use. 

Several considerations persuade us that Briley's in-
terpretation of the agreement is the right one. First, 
the active verb in the controversial sentence is "con-
struct," which strongly suggests that Briley's duty was
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to construct rather than to both construct and find ten-
ants acceptable to the railroad company. Secondly, the 
appellee's interpretation pretty well makes the clause 
self-defeating ; for Briley cannot obtain the spur track, 
even at his own expense, until he has tenants that need 
it, but how is he to obtain those tenants unless he al-
ready has the track'? Thirdly, to read into the option a 
condition that the buildings be tenanted gives rise to 
many unanswered questions, such as how long must the 
term of a lease be for it to comply with the option agree-
ment, who is to decide whether a tenant requires suffi-
cient railroad service, and so on. If occupancy was to 
be the test of compliance we should expect these matters 
to have been dealt with explicitly. We think it reason-
able to conclude that the parties simply relied upon the 
character of the buildings to attract tenants who would 
need rail service. 

Thus if the contract is unambiguous we are of the 
opinion that Briley has complied with its conditions. 
That conclusion becomes inescapable if we consider the 
agreement ambiguous, as it really is, and look to the par-
ties' negotiations for an explanation of what they intend-
ed by their written words. Ben F. Levis, Inc., v. 
Collins, 215 Ark. 172, 219 S. W. 2d 762. The parol testi-
mony shows that during the negotiations Briley fur-
nished the railroad with carloading figures for his own 
business and for that of Ambort, Gachot, and Barker. 
The weight of the evidence shows that the railroad com-
pany understood that these dealers would occupy the 
buildings and wanted them to accompany Briley to the 
new location. It also appears that at one point the Rock 
Island offered Briley a deed to fifteen acres with a clause 
permitting the grantor to recapture any of the land that 
was not occupied within five years by terminals or ware-
houses "requiring railroad trackage and service." 
When Briley objected to this clause the railway tendered 
a supplemental agreement which stated in substance that 
the condition of the proffered deed would be met if the 
buildings were constructed in accordance with the archi-
tect's drawing that we have already referred to. It is
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true that Briley refused both the deed and the supple-
mental agreement, but they are still competent to show 
that the appellee then placed upon the words "requiring 
railroad trackage and service" substantially the same 
interpretation as that now contended for by the appel-
lant, and that interpretation was communicated to 
Briley. 

Reversed.


