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1. ~HOMICIDE—MURDER IN THE FIRST DEGREE, WEIGHT AND SUFFICIENCY
) OF EVIDENCE. — Evidence held sufficient to sustain death sentence
conviction.

2." " CRIMINAL LAW — CONFESSION, EFFECT OF FAILURE TO HOLD PRELIMI-
NARY HEARING ON ADMISSIBILITY OF.—Since the reason for holding
a preliminary hearing on the admissibility of a confession is to aveid
possible prejudice where the court rules it inadmissible, an accused
has no basis for complaining that such hearing was not held where
the confession is admitted in evidence.

8. CRIMINAL LAW—CONFESSION, MENTION OF IN PROSECUTOR’S OPENING
STATEM "NT TO JURY.—Contention that prosecuting attorney com-
mitted error in mentioning accused’s confession in opening state-
ment to jury held answered by fact that confession was properly
admitted in evidence.

4. CRIMINAL LAW — CONFESSION, EFFECT OF FAILURE TO GIVE INSTRUC-
TION ON WEIGHT TO BE GIVEN BY JURY.—Contention that trial court
erred by failing to instruct jury that the admission of the confes-
sion into evidence was not conclusive of the jury’s right to deter-
mine the weight that should be given the confession, held without
merit in view of the voluntary character of the confession, that it
-differed only slightly with accused’s testimony, and that no such
instruction was requested.

5. CRIMINAL LAW — CONFESSION, EFFECT OF LACK OF COUNSEL ON AD-
MISSIBILITY OF. — Contention that confession was inadmissible be-
cause the accused was not taken before a magistrate and was not
represented by counsel, held without merit.

6. CRIMINAL LAW—AMENDMENT OF VERDICT.—Complaint was made of
the court’s action in permitting the verdict of guilty of murder in
the first degree to be amended by the addition of the words, “as
charged in the information”. HELD: The amendment was proper
as it was made before the verdict was entered of record, before the
jury had separated, and after a poll of the jury had disclosed that
each juror understood that the effect of the verdict was to require
the imposition of the death sentence.

7. CRIMINAL LAW—SEARCHES AND SEIZURES, PERSONS ENTITLED TO COM-
PLAIN OF EVIDENCE WRONGFULLY OBTAINED.—Accused held not en-
titled to complain of evidence obtained by an alleged illegal search
of another person’s car.

Appeal from Phillips Circuit Court; Elmo Tay-
lor, Judge; affirmed.
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E. L. Schieffler and Charles B. Roscopf, for appel-
lant.

Bruce Bemnett, Atty. General, by Bill J. Dawis,
Asst. Atty. General, for appellee.

Grorce Rose Smitm, J. The appellant was con-
victed of murder in the first degree and was sentenced to
death. For a reversal he questions the sufficiency of the
evidence and a number of the trial court’s rulings.

House, a man of twenty-four, and the decedent, Er-
nestine Coley, a girl of nineteen, were residents of Phil-
lips county. On the afternoon of July 26, 1958, the two
met on the street in the community of Oneida, and the
girl solicited a ride into Helena, where one of her rela-
tives was in a hospital. While House was waiting for the
girl to change her clothes he made the statement to a
friend that he was going to try to have intercourse with
her.

" On the way to Helena House turned down a side
road and stopped the car. In his written confession
House said that he and the girl began fighting when she
resisted his advances; on the witness stand he attributed
the fight to a dispute over a money matter. In both
narratives he says that in repelling the girl’s attack
upon him with a soda pop bottle he picked up a lug
wrench and struck her a single blow on the head. In
his confession House stated that he didn’t know whether
the girl was dead, but he rolled her into a water-filled
ditch and drove away. .In his testimony he says that
she fell into the ditch and appeared to.be dead when he
left the spot.

Within a short time House changed his mind, re-
turned to the scene, and removed the girl from the ditch.
According to his confession he still did not know whether
she was dead, but he drove to Long Lake, tied a heavy
weight to his victim’s feet, and' threw the body .off a
bridge. His testimony is substantially to the same ef-
fect, except that he says that upon removing the girl
from the ditch he could not feel any pulse, ““and T fig-
ured she was dead, and I got scared and T couldn’t think
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of nothing to do but try to get rid of her.”” Upon the
discovery next day of KErnestine’s body in the Lake
House was immediately arrested and made a complete
confession of his guilt.

In challenging the sufficiency of the State’s evidence
counsel earnestly insist that the proof fails to establish
a deliberate, premeditated intention to take life. Ark.
Stats. 1947, § 41-2205; Gulley v. State, 201 Ark. 744,
146 S. W. 2d 706. But deliberation and premeditation
may be inferred from the circumstances of the case, Wel-
don v. State, 168 Ark. 534, 270 S. W. 968, and here the
evidence was amply sufficient to support the jury’s con-
clusion that the necessary criminal intent existed.

The trampled condition of the grass near the ditch
indicated that an extensive struggle had taken place. One
of Ernestine’s shoes was found there, and a torn por-
tion of her petticoat was discovered ‘‘some distance’’
from the shoe. The doctor who examined the body was
unable to say whether death was caused by the blow,
which did not fracture the skull, or by drowning, there
having been water in the lungs. The jury may well have
concluded either that the decedent was killed in the course
of a protracted fight or that she was thrown into the
ditch or lake and left to drown. There is substantial evi-
dence to sustain either view; so the issue of deliberation
and premeditation is settled by the jury’s verdict.

Several of the appellant’s arguments pertain to the
admissibility of the written confession. One contention
is that the court erred in permitting the introduction of
this document without first conducting a preliminary
hearing in chambers to determine whether the confes-
sion was voluntary. We have often said that it is the
better practice for the court to conduet a preliminary
hearing in the absence of the jury, Austin v. State, 193
Ark. 833, 103 S. W. 2d 56; Lee v. State, 229 Ark. 354, 315
S. W. 2d 916; but the reason for the rule is to avoid the
possibility of the jury’s being prejudiced if the court
rules the confession inadmissible, and hence the accused
has no basis for complaint if the confession is actually
admitted in evidence. Greenwood v. State, 107 Ark. 568,
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156 S. W. 427; Bullen v. State, 156 Ark. 148, 245 S. W.
493. The fact that the confession was properly admit-
ted in evidence also answers the argument that the pros-
ecuting attorney should not have been permitted to men-

tion the confession in his opening statement to the jury.
Mowuser v. State, 216 Ark. 965, 228 S. W. 2d 472.

It is also insisted that the court failed to instruet
the jury that the admission of the confession into evi-
dence was not conclusive of the jury’s right to deter-
mine the weight that should be given to the confession.
There are several defects in the appellant’s position on
this point. To begin with, the proof that the confession
was voluntarily given is virtually undisputed. There is
no suggestion that House was subjected to prolonged
questioning or to mistreatment of any kind. At the very
most House intimates an expectation of leniency on his
part, by saying that the sheriff told him, ‘I won’t prom-
ise you nothing, but you may not go to the chair if you
tell us about it.”’ It may be doubted whether this bare
statement presented a jury question about the voluntary
nature of the confession, and when there is no conflict in
the testimony no instructions on the subject need be
given the jury. Needham v. State, 215 Ark. 935, 224 S. W.
2d 785. Again, the accused’s confession differed so
slightly from his testimony in the case that it is diffi-
cult to perceive how he could have been prejudiced by
the introduction of the confession. Finally, when the
document was admitted in evidence the court stated in the
presence of the jury that ‘it is the function of the
court to . . . decide whether or not the statement or
alleged confession is admissible in evidence; then it is a
question for the jury to determine whether or not it is
worthy of belief and to decide what weight should be at-
tached to it.”’ This was a correct, brief statement of
the respective functions of the judge and the jury, Wal-
lace v. State, 28 Ark. 531, and in the absence of any re-
quest whatever that the jury be more fully instructed in
the matter we are unwilling to say that the court was
under a duty to give a more detailed explanation on its
own motion.
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A related contention, that the confession was inad-
missible because the accused had not been taken before a
magistrate and was not represented by counsel, has been
rejected in many cases. See, for example, McGhee v.
State, 214 Ark. 221, 215 S. W. 2d 135, and Lee v. State,
supra.

Complaint is made of the court’s action in permit-
ting the verdict of guilty of murder in the first degree
to be amended by the addition of the words, ‘‘as charged
in the information.”” The amendment was entirely prop-
er, as it was made before the verdict was entered of rec-
ord, before the jury had separated, and after a poll of
the jury had disclosed that each juror understood that
the effect of the verdict was to require the imposition
of the death sentence. Hamer v. State, 104 Ark. 606, 150
S. W. 142,

‘When the State offered the lug wrench in evidence
the defense objected on the ground that the sheriff had
taken it from the car without a search warrant. It is a
sufficient answer to this objection to point out that the
car belonged to House’s grandfather, who did not ob-
ject to the search, and House is not in a position to com-
plain that another’s rights were invaded. Underhill’s
Criminal Evidence (5th Hd.), § 417.

In accordance with our praectice in capital cases we
have carefully reviewed the record and have examined
every objection interposed by the accused at the trial.
We are convinced that the appellant received a fair trial
and find no error calling for a reversal of the judgment.

Affirmed.



