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LeMm v. Sparks.
5-1662 321 8. W. 24 388

Opinion delivered February 23, 1959.
[Rehearing denied March 30, 1959]

1. EVIDENCE — PAROL AGREEMENT AS TO MATTERS NOT EMBRACED IN
WRITTEN CONTRACT.—A. separate verbal agreement relating to a
matter not embraced in the written contract may be proved by parol
testimony.

2. TRIAL — CONTRACTS, INSTRUCTION ON PERFORMANCE OR BREACH, —
Trial court’s instruction with reference to performance or breach
of written contract and subsequent oral agreements relating to mat-
ters not embraced in the written contract, held not subject to ap-
pellants’ objection that it was a “roving commission” to the jury.

3. CONTRACTS—PERFORMANCE OR BREACH, WEIGHT AND SUFFICIENCY OF
EVIDENCE.—Jury’s finding that plaintiffs were entitled to $6,000 as
balance due for their services in performance of their contracts,
held substantiated by the evidence.,

4. OIL AND GAS—CONTRACTS FOR DRILLING, WAIVER OF PROVISIONS OF.—
~——Since a contract for the drilling of an oil well is to be interpreted
by the same rules used in interpreting other contracts, it follows
that the provisions therein for depth, drill stem tests, etc., may be
waived.

5. PRINCIPAL AND AGENT—IMPLIED AGENCY, WEIGHT AND SUFFICIENCY
OF EVIDENCE.—Question, whether geologist who “sat on well” dur-
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ing drilling operation was agent of owners of lease, held one of fact
and properly determined by the same rules applicable in other cases
of agency by holding out.

6. OIL AND GAS — DRILL STEM TESTS, DUTY OF DRILLER WITH REFERENCE
T0.—Driller’s contract required “To . . . take three drill stem
tests, . . . To .. . take up to twenty sidewall cores.” HELD:
Because of the absence of clear wording in the contract a question
of fact was made as to whether the driller was to make the tests
and side wall cores on his own initiative, or was to do those things
only when directed by the defendants or their agent.

7. CONTRACTS—WAIVER OF PROVISIONS OF, WEIGHT AND SUFFICIENCY OF
EVIDENCE.— Whether owners of oil and gas lease waived provision
of drilling contract as to depth after tests had been made, held a
question of fact for the jury under the evidence.

8. TRIAL—DEFINITIONS, NECESSITY OF REQUESTS FOR.—Appellants’ con-
tention, that the trial court should not have used the words “waive”
or “waiver” in the instructions without defining them, held with-
out merit in view of the fact that the words were used in the ordi-
nary sense and the appellants failed to offer an instruction defin-
ing the words.

Appeal from Arkansas Circuit Court, Northern
District; W. J. Waggoner, Judge; affirmed.

Virgil Roach Moncrief and John W. Moncrief, for
appellant.

Coleman, Gantt & Rdmsay, E. Harley Cox, Jr., for
appellee.

Ep. F. McFappin, Associate Justice. The appellees
(plaintiffs), J. W. Sparks and Herbert Hunter (doing
business as Gregg Oil Company, a partnership), filed
action against the appellants (defendants), George P.
Lemm and Jerry Maiatico, to recover a claimed bal-
ance of $15,798.89 for labor and services alleged to be
due under both written and oral contracts. In addi-
tion to a general denial, the defendants denied any oral
contract, claimed that plaintiffs had not fully performed
the written contract, and denied owing any amount to
the plaintiffs. The jury’s verdict was for the plaintiffs
for $6,000.00; and defendants bring this appeal, assign-
ing 25 errors. Most of these relate to instructions; and
we group and dispose of the twenty-five points in suit-
able topic headings.
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I. The Alleged Oral Contract. In 1956 John H.
Hall acquired oil and gas leases on more than twelve
thousand acres of land in the western part of Arkansas
County, and was desirous of finding someone who would
finance the drilling of exploratory wells. The terri-
tory was entirely ‘‘wildcat.”” Hall met the plaintiff,
Hunter, who was anxious to do the actual drilling, if
someone would finance the operations. Hunter’s part-
ner, Sparks, knew a Mr. Kibler in Washington, D. C,,
who, in turn, knew parties that might be induced to pro-
vide the finances. So Sparks and Hall went to Wash-
ington and were introduced to the defendants, Lemm
(an attorney) and Maiatico (a building contractor).
Hall sold Lemm and Maiatico leases covering ten thou-
sand acres.

Lemm and Maiatico entered into a drilling contract
with the Gregg Oil Company by which they agreed to
pay Gregg Oil Company $18,000.00 for drilling the first
well and $17,000.00 for drilling the second well. The
location of each well was stated. Gregg Oil Company
agreed, inter alia, to drill each well to a depth of 4200
feet ‘. . . unless oil and gas in paying quantities is
encountered at a lesser depth,’’ or unless it became im-
possible to drill because of the formation encountered.
Also, Gregg Oil Company agreed, inter alia, to take
three drill stem tests in each well and to ‘“. . . take
up to twenty side well cores.’”

1 We copy the entire drilling contract, omitting only the signatures:

“This Drilling Contract entered into this the 30th day of June, 1956,
by and between JERRY MAIATICO and GEORGE P. LEMM as Joint
owners hereinafter referred to as owner, and J. W. Sparks and H.
Hunter, General Partners d/b/a GREGG OIL COMPANY of Glade-
water, Texas, hereinafter referred to as Contractor. .

“In connection with the drilling of a test well for Oil and/or Gas,
CONTRACTOR agrees to furnish necessary Rotary Drilling Rig, Der-
rick, drill pipe, drill collars, and all necessary drilling equipment for
to test a well to a depth of 4,200 feet.

“Contractor agrees to furnish and drill a test well on your lease at
the location as shown on the attached Plat in the NE1 of NEY of Sec-
tion 18, Range 6W, Township 58, Arkansas County, Arkansas, and to
drill the same to a depth of 4,200 feet from the surface unless oil and
gas In paying quantities is encountered at a lesser depth, or unless a
formation such as cannot be economically drilled with a standard Rotary
and Standard Hard Rock bits should be encountered at a lesser depth,
such formation could be Paleozic in that area.

. “Con}:ractor understands this to be a turn key job down to oil string
casing point and agrees to furnish in addition to drilling equipment, all
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The plaintiffs claimed that immediately after the
signing of the drilling contract, Sparks told the de-
fendants, Lemm and Maiatico, that if a showing of oil
should be encountered in either of the wells covered by
the contract, then considerable additional expenses
would be entailed, such as casing, cementing, delay time,
ete.; and plaintiffs claimed that an oral contract was
made between the parties as to such additional items of
expense.? The first well provided for in the contract
was duly commenced within the time and at the loca-
tion stated in the contract. John H. Hall was at the
drilling location during most of the time. When the
well reached a depth of about 1600 feet there was a
slight showing of oil. The driller obtained cuttings and

labor, fuel, water, State drilling permit, Insurance, drilling mud and
chemieals, to furnish pits and roads and to clear location. All necessary
Surface Pipe, the Cement and Cementing Surface to set said surface
pipe.

“To furnish equipment and take three drill stem tests, to test likely
formations if prospective formations are encountered. To furnish 24
hours’ rig time for circulating samples and to keep an accurate log and
samples of formations encountered. To furnish an electric log and take
up to twenty sidewall cores.

“Consideration for this contract is to be $18,000.00. Money to be
placed in Escrow to be paid out as follows: One third of $6,000 when a
depth of one thousand feet has been reached, balance to be paid when
Electric Log has been run and sidewall cores taken.

“Tt is understood that this first well will be commenced on or before
August 14, 1956 and that Contractor will pursue with due dilligence the
drilling of same. Contractor. is ready to furnish progress reports to
the Owners or their duly appointed representative.

“It is further agreed and understood that Well No. 2 near the cen-
ier of Section 11, as shown on the Plat will be drilling immediately fol-
lowing the completion ¢f No. 1 and to be drilled by Contract under same
terms and conditions as No. 1, except the consideration is to be $17,000
on No. 2.”

2 Here is Plaintiff Sparks’ testimony (as abstracted by defendants)
on this matter of the oral contract:

“On the day we signed that contract, Mr. Lemm had prepared it
and we were in Mr. Maiatico’s office and Mr. Maiatico and I had lengthy
conversation. Mr. Lemm was in and out of the office as he had several
people calling on him. In the course of the conversation it came up that
after the well was completed and after we had fulfilled our contract,
and additional basis we would work on and at that time that anything
run through our books, which is customarily with any contractor and
this is not an exception, we would charge twenty-five per cent on the
amount that went through our books.

“That was the agreement with Mr. Lemm and Mr. Maiatico, and it
would take care of our overhead and expense of supervision and other
expenses.”
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showed them to Hall?® thinking that he was represent-
ing Lemm and Maiatico. Here is Hunter’s testimony as
to the occurrence:

““We were drilling in an unproven area and we
didn’t know what we might run into at any depth so
when that cutting came to the surface oil was on top of
the pit—not in large quantities but a good large scum.
Dr. Hall was there . . . We looked that over and
then we carefully looked at the next hundred feet that
we drilled just a little at a time . . . we would cir-
culate out and wateh it, . . . and it looked like it
was possible that we might have something worth keep-
ing at that point. We had the samples and we put them
in individual bags and numbered the depth that they
came from and turned them over to them, and Dr. Hall
recommended to set up pipe at that depth; and I said
you get in touch with the people in Washington but we
have a contract to keep here, to go deeper than this un-

less we do get orders to set pipe; . . . I am going
to continue to make hole until I get orders to stop, so
we continued drilling . . .”’

When Mr. Lemm came down from Washington the
well was at a depth of 3917 feet. Lemm decided to set
casing and test the horizons* between 1600 and 1700
feet. At all events, beginning on August 31st and con-
tinuing until the second well was abandoned® the plain-
tiffs spent thousands of dollars for casing, cementing,

3 At various places in the testimony Hall is referred to as “Dr.
Hall”; and Sparks referred to him as a geologist who “sat on the well”
for Lemm and Maiatico. Hall said he held a Master of Science degree
from Marshall College in Baltimore, Maryland. Hall said he was not
the agent of Lemm and Maiatico; but his participation, and the issue
as to whether there was a “holding out” as to agency, are matters that
will be mentioned in Topie 111, infra.

4 Hunter testified as to this, as abstracted by the defendants:

“Mr. Lemm was in my rcom in Hotel Pines when we discussed test-
ing of well that the written contract didn’t cover, and I called his atten-
tion that when pipe was set and testing then his expenses would really
start and that they were going to be considerably more than they had
been; and we would have to pay for that material that would be neces-
sary as they were obtained and would require advances of money and I
made a statement and submitted to them a copy .

5 The second well covered by the written contract was drilled like-
wise without commercial production. In spite of all the expenditures,
oil was not produced in commercial quantities from either of the wells.
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shut-down time, etec.; so that the written contract calling
for $35,000.00 for two wells grew (with the disputed
oral contract) into expenditures totalling in excess of
$100,000.00. The defendants do not deny that they have
paid the plaintiffs a total of $96,500.00 on the two wells;
and the plaintiffs claim that there remains due a bal-
ance of $15,798.89.

Thus, we come to the matter of the oral contract
for casing, cementing, shut-down time, ete. It is well
recognized that when the written contract is plain and
unambiguous and complete in its terms, then parol con-
temporaneous evidence is inadmissible to contradict or
vary the terms of the valid written instrument. (Out-
cault Adv. Co. v. Bradley, 105 Ark. 50, 150 S. W. 148;
Anderson v. Wainwright, 67 Ark. 62, 53 S. W. 566; and
Cox v. Smith, 99 Ark. 218, 138 S. W. 978.) But, here,
it is not a matter of a contemporaneous oral contract
varying the terms of a written contract; rather, this is
a case of an oral contract being in addition to the writ-
ten contract. As such, the evidence was admissible con-
cerning the oral contract. (Burgie v. Bailey, 91 Ark.
383, 121 S. W. 266, 18 Ann. Cas. 389.) In Cox v. Smith,
99 Ark. 218, 138 S. W. 978, Mr. Justice FrAUENTHAL
stated the rule: ‘. . . a separate verbal agreement
relating to a matter not embraced in the written con-
tract may be proved by parol testimony.’’

Certainly the parties had some sort of understand-
ing in addition to the written contract heretofore copied,
because it only required the defendants to pay a total of
$35,000.00, and yet they do not deny having paid the
plaintiffs a total of $96,950.00. Some explanation was
proper as to the payments; and the evidence estab-
lished that labor, services and materials were furnished
under an oral contract in addition to the written con-
tract. So the Court was correct in allowing evidence to
be heard concerning the oral contract.

IT.  Plawntiffs’ Instruction No. 1. Over the defend-
ants’ objection, the Court instructed the jury:

““If you find from a preponderance of the evidence,
that the plaintiffs and defendants entered into a con-
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tract in writing for the plaintiffs to.drill on behalf of
the defendants two oil wells in Arkansas County, Ar-
kansas, and that after that contract in writing the plain-
tiffs and defendants entered into one or more addition-
al agreements orally, and if you find that the plaintiffs
have completed all their obligations under these con-
tracts, and if you further find that there is a balance
remaining unpaid under these contracts when consid-
ered together, then you shall find for the plaintiffs in
the amount remaining unpaid, if any.’’®

Much of what we have said in Topic I, supra, ap-
plies to this instruction. The defendants say that this
instruction was a ‘‘roving commission’’ to the jury; but
we do not consider the instruction fatal as against the
defendants’ objections. The plaintiffs assumed the tre-
mendous burden of establishing that they had completed
. . . all of their obligations under these con-
tracts.”” They filed an itemized account of thirteen
single-spaced typewritten pages, which purported to
show each item of debit and credit from July 1956 (the
signing of the written contract) to and including No-
vember 14, 1956, which was after the abandonment of
the second well. This account showed a claimed bal-
ance due plaintiffs of $15,798.89. The plaintiffs were
interrogated at length about the various items; the jury
had the account and all evidence about it, together with
the instruction No. 1; and the verdict of the jury was
for the plaintiffs for $6 000.00. There was substantial
evidence to sustain the verdict.

¢ The defendants’ objection to this instruction reads:

“Defendants and each of them objected generally to plaintiffs’ re-
quested instruction number one and objected specifically to it because
there is no evidence that plaintiffs completed all their obligations under
the written contract. This instruction infers that an alleged oral con-
tract claimed by plaintiffs to have been entered into on the same day the
written contract was executed and on the same occasion was a subse-
quent oral contract and allows the jury to so infer or find, and the in-
struction is uncertain, indefinite, confusing, and misleading in saying
‘one or more additional agreements orally’, and plaintiffs’ pleadings do
not declare on such additional oral contracts and the instruction does
not point out such oral contract, nor what they were or what they cov-
ered or pertained to. The instruction does not contain any definite, or
certain or proper guide and is a roving commission, confusing and mis-
leading and vests in the jury the right to decide questions of law. The
instruction infers there was one or more additional contracts and that
there was one or more oral contracts.”
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III. Waiver. During the presentation of the evi-
dence, and also in several requested instructions, de-
fendants insisted that the plaintiffs had never complete-
ly performed the written contract. Some instances of
non-performance, as urged by the defendants, were: (a)
the first well was only drilled to 3917 feet instead of
4200 feet; and (b) the written contract called for three
drill stem tests in each well and none was made. Be-
cause of these matters (and others of which these are
typical), defendants urged that an instructed verdict
should have been given in their favor.

The defendants also requested an instruction which
read:

‘“The Court instructs the jury that under the con-
tract sued on by plaintiffs, it was the duty of plaintiffs
to make three drill stem tests in hole or well number 1
and it was also the duty and obligation of the plaintiffs,
Hunter and Sparks, to make three drill stem tests in well
or hole number 2, and it was the duty and obligation of
plaintiffs to take twenty side wall cores in well or hole
number 1, and it was the duty and obligation of plain-
tiffs to take twenty side wall cores in hole or well num-
ber 2, . . .”

The Court refused the instruction as requested; but mod-
ifled it and gave it by adding these words at the con-
clusion of the requested instruction:

(%1

.+ . unless you further find from a prepon-
derance of the testimony that the defendants had an
authorized agent who had the authority to waive such
conditions, unless you further find the defendants them-
selves waived such conditions.”’

Likewise, in another instruction, the defendants insist-
ed that the plaintiffs had not located the second well at
the place provided in the contract; and the Court added
these words to the requested instruction: *“. . . un-
less the provisions of the contract were waived by the
defendants or some person authorized to make such
change in the contract.”
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To both of these additions and modifications, the
defendants most strenuously objected;” but we see no er-
ror in the modifications made by the Court. The de-
fendants could waive the provisions for depth, drill
stem testing, location, ete. A contract for the drilling of
an oil well, while involving a highly technical and skilled
undertaking, is, nevertheless, to be interpreted by the
same rules used 1in interpreting other contracts.®
‘Whether Hall was the implied agent of the defendants
1s to be determined by the same rules as in other cases
of agency by holding out.® There was testimony that
when the well reached the depth of 3917 feet Mr. Lemm
directed that casing be set so the horizons could be tested
from 1600 to 1700 feet. Because of the absence of clear
wording in the contract, a question of fact was made,
as to whether the driller was to make the tests and side
wall cores on his own initiative, or was to do those
things only when directed by the defendants or their
agent. The question of whether the plaintiffs exercised
due and proper care and skill in drilling the well was a
matter for the jury to decide. Also, the matter of
waiver as to further depth after testing was, under all
the evidence, a matter for the jury to decide.

On this matter of waiver, the defendants insist that
the Court should not have used the words, ‘“‘waive’’ or
‘‘waiver,’’ without defining these words. The defend-
ants say, ‘‘. . . it leaves to the jury the determina-

7 The objections covered several pages in the transecript, but we do
not s%mmarize them because they ultimately involve the point now dis-
cussed.

8 In Summers on “0Oil and Gas” (Permanent Edition), Vol. 4 § 682,
the text states: “The general rules of construction which are applied in
ascertaining the meaning of other contracts are applicable to the con-
struction and interpretation of contracts for the drilling of oil and gas
wells.” See also Chapter 30 of “Oil and Gas nghts” by Morrison-
Desoto. In 58 C.J.S. 602, “Mines and Minerals” § 225, in discussing con-
tracts for testing or workmg, cases from many Jurlsdlctlons are cited
to sustain this textual statement: “The rules governing the construction
and operation of contracts generally . . . wusually apply in constru-
ing and determining the operation of contracts for the testing or work-
ing of a mine or mineral deposit or for services to be rendered in con-
nection with the operation of a mine or well .

9In 2 C.J.S. page 1048 “Agency” § 23, the text reads: “Agency may
be implied where one by his conduct holds out another as his agent, or
thereby invests him with apparent or ostensible authority as agent
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tion of the legal elements of waiver and the legal ele-
ments of what is necessary to constitute ‘waive,’
‘waived,” and ‘waiver.’’’ If the defendants had
thought that the words, ‘‘waive’’ or ‘‘waiver,’’ were so
highly technical that they needed definition, then the
defendants should have requested an instruction to that
effect. They did not offer any such instruction, and
therefore, are not in good position to complain about the
use of the word.*®

We find nothing that makes the use of the words,
“‘walver’’ or ‘‘waive,’”’ in this case different from the
use of the words, ‘‘waive’’ or ‘‘waiver,”’ in any other
matter of life. Webster’s International Dictionary de-
fines ‘‘waiver’’ as, ‘‘An act of waiving or intentionally
relinquishing or abandoning some known right.”’> That
is the general definition. Black’s Law Dictionary de-
fines ‘‘waiver’’ as, ‘‘The intentional or voluntary relin-
quishment of a known right . . . or when one dis-
penses with the performance of something he is enti-
tled to exact.’* It will be observed that the definition
in Webster’s Dictionary is practically the same as that
in the Law Dictionary.’* This fact, coupled with the fact
that the defendants did not offer an instruction defining
““waiver,”’ disposes of the objection which they made to
the instruction as given.

CONCLUSION

As previously stated, there are twenty-five assign-
ments urged by the appellants (defendants). We have

10 In 88 C.J.S. page 1063, “Trial” § 392, the text reads: “A party
desiring terms or phrases to be defined or explained must ordinarily
request an instruction to such effect before it becomes the duty of the
Court to define or explain them.”

11 Tn Sirmon v. Roberts, 209 Ark. 586, 191 S. W. 2d 824, Chief
Justice Griffin Smith gave a splendid discussion of the word, “waiver”.

12In 53 Am. Jur. p. 489, “Trial” § 630, the text states: “It is not
necessary for a Court in its charge to define words in common use which
are applied by the trial Judge in his instructions in their conventional
sense, since the jury must be presumed to know their general and proper
significance.”
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reviewed all of them, and conclude that they do not re-

quire a reversal of the judgment.

Affirmed.
JorNsoN, J., dissents.



