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1. CRIMINAL LAW — ARGUMENT AND CONDUCT OF PROSECUTING ATTOR-
NEY, DUTY WITH RESPECT T0.—Nothing should tempt the prosecut-
ing attorney to appeal to prejudices, to pervert the testimony, or
make statements to the jury which, whether true or not, have not
been proved.

2. CRIMINAL LAW-—RAPE— ARGUMENT AND CONDUCT OF PROSECUTOR —
APPEALS TO PREJUDICES.—Prosecutor after first telling jury in his
opening argument on rape case that he did not charge people with
a crime unless he knew what he wag deing stated in his closing ar-
gument: “Now, gentlemen if you turn this man loose 2o home and
tell your daughters that you made it really hard for them today be-
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cause you turned a man loose that can run over them and take any-
thing from them he wants to and then come up here and tell cock
and bull story and get away with it.” HELD: The trial court’s mild
admonition to the jury following each statement was insufficient
to remove the prejudicial effect.

8. WITNESSES — RAPE ~— CROSS-EXAMINATION OF ACCUSED WITH REFER-
ENCE TO IMAGINARY ASSAULTS UPON OTHER WOMEN.—Cross-examina-
tion of accused in rape case with reference to imaginary assaults
upon other women held improper.

Appeal from Prairie Circuit Court; W. J. Waggon-
er, Judge; reversed.

J. D. Thweat, Virgil Moncrief & John W. Moncrief,
for appellant.

Bruce Bennett, Atty. General and Bill J. Davts,
Asst. Atty. General, for appellee.

J. Seaor~y Hort, Associate Justice. On a charge of
the crime of rape (Sec. 41-3401 Ark. Stats. 1947) ap-
pellant, Adams, was convicted of assault with intent to
commit rape (Sec. 41-607 Ark. Stats. 1947) and his pun-
ishment fixed at a term of three years (the minimum)
in the state penitentiary. From the judgment is this
appeal.

The prosecuting witness had a ‘‘blind’’ date with
Adams on the night of July 21, 1957, and accompanied
him in a car to a drive-in movie. During the show
Adams made such improper advances towards her that
she got out of the car. After the movie was over appel-
lant borrowed a car and started to take her home, how-
ever, before arriving there Adams turned off on a side
road, began trying to assault her and when she jumped
out of the car appellant ran after her, caught her, threw
her on the ground and forcibly and against her will had
sexual intercourse with her.

Appellant concedes that the evidence was sufficient
to support the verdict of the jury but earnestly contends
that reversible error was committed by remarks of the
prosecuting attorney in his opening and closing argu-
ments to the jury. In this connection the record re-
flects: ‘‘Opening Argument—By Mr. Lee: Now gen-
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tlemen of the jury I don’t charge people with anything
or for any crime unless I know what T am doing. Mr.
Moncrief: If the court please we object to the state-
ment that Mr. Lee just made, that he doesn’t charge
people with anything or any crime unless he knows what
he is doing and that is the exact statement that he made
and we are objecting to it, and we would like the court to
tell the jury to disregard it. The court: Gentlemen of
the jury Mr. Lee wasn’t a witness to this case and he has
only acted by his official duties that is required by him
and you are to consider the case on the law and the evi-
dence that is introduced and not on the argument of
counsels. Mr. Moncrief: Note the defendant’s excep-
tions. Closing Argument—By Mr. Lee: Now, gentle-
men if you turn this man loose go home and tell your
daughters that you made it really hard for them today
because you turned a man loose that can run over them
and take anything from them he wants to and then come
up here and tell cock and bull story and get away with
it. Mr. Moncrief: If the court please we object to the
statements that Mr. Lee just made. Mr. Lee is trying
to compare the juror’s daughters with some girl that
goes out on blind dates and I am sure that none of the
jurors try to get blind dates for their daughters or even
allow their daughters to go out on blind dates and we
are objecting to the statements that Mr. Lee just made,
that if they turn this boy loose that he can run over
their daughters and take anything away from them he
wants to and then come up here and tell some cock and
bull story and get away with it. The court: As I have
told the jury before that you are not to consider the
case on the arguments of counsels but on the law and
the evidence introduced. Mr. Moncrief : Note the defend-
ant’s exceptions.’’

We have concluded that appellant was correct in his
above contention and that the judgment must be re-
versed for the above error. The duty and responsibility
of a prosecuting attorney is a high and important one,
and has been announced by this court many times. It
is as much his duty to protect the innocent as to convict
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the guilty. In Holder v. State, 58 Ark. 473, 25 S. W.
279, we said: ‘‘A prosecuting attorney is a public offi-
cer ‘acting in a quasi judicial capacity.” It is his duty
to use all fair, honorable, reasonable and lawful means
to secure the conviction of the guilty who are or may be
indicted in the courts of his judicial circuit. He should
see that they have a fair and impartial trial, and avoid
convictions contrary to law. Nothing should tempt him
to appeal to prejudices, to pervert the testimony, or
make statements to the jury which, whether true or not,
have not been proved. The desire for success should
never induce him to endeavor to obtain a verdict by ar-
guments based on anything except the evidence in the
case and the conclusions legitimately deducible from the
law applicable to the same. To convict and punish a
person through the influence of prejudice and caprice is
as pernicious in its consequences as the escape of a
guilty man. The forms of law should never be prosti-
tuted to such a purpose.”” See also Kansas City, F1.
Smith & Memphis RR Co. v. Sokal, 61 Ark. 130, 32
S. W. 497.

In reversing the judgment for prejudicial remarks
of the prosecuting attorney, similar in effect to those in -
the present case, in the case of Hughes v. State, 154
Ark. 621, 243 S. W. 70, we used this language: ‘‘Lastly,
appellant contends that his rights were prejudiced by
the following statements of the prosecuting attorney
made in closing the argument, to-wit: ‘I know he is guil-
ty, I am willing to meet my God in the next-hour know-
ing that Hughes is guilty, because I am thoroughly con-
vinced. I have examined the testimony and know so
much about it, and know things that never get to any-
body else.” When this statement was made, the counsel
for appellant objected, and the court stated that the ar-
gument of the prosecuting attorney was improper and
the jury should not consider it. The statement was an
attempt on the part of the prosecuting attorney to testi-
fy. He, in effect, said that he was in possession of facts
which could not be revealed to the jury, but which riv-
eted conviction upon appellant. Coming from a sworn



ARK. ] | Apams v. STATE. 781

official, the remark was calculated to make a deep im-
pression upon the minds of the jurymen. It cannot,
perhaps, be classed with remarks the effect of which
cannot be removed even by a solemn admonition of the
court, but it was certainly a flagrant violation of the
right of appellant to a fair and impartial trial vouch-
safed to him by the Constitution and laws of the State
of Arkansas. Considering the highly prejudicial char-
acter of the remark, its effect could not be removed by
a mild admonition of the court.”’

As indicated, we hold that the above remarks of
state’s counsel were highly improper and prejudicial to
appellant’s rights. His remarks referring to the daugh-
ters of the jurors were improper and inflammatory and
tended to arouse passion and prejudice. ‘‘The appeal
to the jury to put themselves in plaintiff’s place was
improper. One doing that would be no fairer judge of
the case than would plaintiff herself. Dallas Ry. &
Terminal Co. v. Smith, 42 S. W. 2d 794. The fact must
be very plain to justify a lawyer in declaring his oppo-
nent’s case to be trumped up,’”’ F. W. Woolworth Co. v.
Whilson, 74 Fed. 439, 98 A. L. R. 681. Here the mild re-
buke of the court was not sufficient to remove from the
minds of the jury the damage done.

Since -the judgment must be reversed and remand-
ed for a possible new trial for the above error, we do
not discuss the other assignments of alleged errors,
other than to point out that we think the prosecuting at-
torney was allowed too much latitude on his cross-ex-
amination of appellant, Adams, and that the trial court
abused its discretion in permitting it. While our rule is
that a defendant when he submits himself, as here, to
" cross-examination is in the same position as any other
witness, and in testing his credibility may be asked about
previous convictions of offenses and about his personal
habits and associates, we think improper and prejudi-
cial questions were permitted. Over appellant’s objec-
tions and exceptions the prosecuting attorney was per-
mitted to ask appellant: Q. Did you ever assault an-
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other female? A. No, sir. Q. Did you ever assault a
Mr. Emmett Honn’s daughter‘? A. No, sir

Did you assault a woman down at Radel? A. Where?
Q. Radel? A. Never been down there. Q. You have
never been down there or in that county? A. Not that
I know of.”” We think these questions were highly prej-
udicial and improper in the circumstances. ' The record
before us fails to show, in the slightest degree, that ap-
pellant had ever assaulted any other woman. Without
any basis of fact whatever, the state’s counsel was per-
mitted to question appellant about imaginary assaults
of two other women, which obviously, we think, would
tend to inflame the minds of the jury against appellant.

The judgment is reversed and the cause remanded
for a new trial.

Mr. Justice McFappIn dissents.

Ep. F. McFabpin, Associate Justice (dissenting).
find no reversible error in this case, and, therefore, I vote
to affirm.

I. The majority opinion says that the Prosecuting
Attorney in his opening argument made some improper
remarks. Even so, the Trial Court told the jury: ‘‘ Gentle-
men of the jury, Mr. Lee wasn’t a witness to this case
and he has only acted by his official duties that is re-
quired of him and you are to consider the case on the
law and the evidence that is introduced and not on the
argument of counsel.”” The majority opinion says that
in the closing argument the Prosecuting Attorney made
some improper argument. Even so, the Trial Court told
the jury: ‘“As I have told the jury before that you are
not to consider the case on the arguments of counsel but
on the law and the evidence introduced.’’

Ordinarily we hold that such admonitions by the
Trial Court will erase any errors: and I think the admoni-
tions did in this case. All the defendant did was to save
his exceptions: he did not ask for a mistrial; so I think
he is hardly in a position to ask for a new trial now. I
cannot believe that the jury became inflamed over the
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remarks of the Prosecuting Attorney to such an extent
as to disregard the Court’s admonitions, because the ac-
cused was not convicted of rape, but only of assault with
intent to rape; and the majority opinion states that the
appellant concedes that the evidence was sufficient to
support the verdict.

II. Finally, the majority opinion says that the Court
allowed the Prosecuting Attorney to go too far in the in-
terrogation of the accused on cross examination. The
Prosecuting Attorney did not go as far in the case at bar
as the Prosecuting Attorney did in the cross examina-
tion of the accused in the case of Seward v. State, 228
Ark. 712, 310 S. W. 2d 239. In that case the Prosecuting
Attorney interrogated the defendant concerning the death
of his second wife and the homicide of Will Walker; and
we held that no error was committed by the Trial Court
in allowing the Prosecuting Attorney to ask such ques-
tions. Likewise, I see no error here.

I vote to affirm the judgment of the Trial Court.



