ARK. ] Surrr v. TANNER. 815

Surp v. TANNER.

5-1701 : 318 S. W. 24 821
Opinion delivered December 22, 1958.

1. WORKMEN’S COMPENSATION — REVIEW ON APPEAL OF FINDINGS OF -
coMMIsSION.—Findings of the Workmen’s Compensation Commis-
sion will not be disturbed on appeal if substantiated by any evi-
dence.

2. WORKMEN’S COMPENSATION — ACCIDENTAL INJURY ARISING OUT OF
AND IN COURSE OF EMPLOYMENT — HEART ATTACK. — Commission’s
finding that decedent’s heart attack was not an accidental injury
arising out of and in the course of his employment, held substan-
tiated by the evidence.

Appeal from Miller Circuit- Court; Lyle Brown,
Judge; affirmed.
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Shaver, Tackett & Jones, for appellant.
Thomas S. Arnold & Arnold & Arnold, for appellee.

J. Seasory Horr, Associate Justice. Proceeding un-
der our Workmen’s Compensation Law, (Secs. 81-1301—
1349 Ark. Stats. 1947) appellant, Shipp, sought an award
of compensation for an alleged injury while in the em-
ploy of H. G. Tanner, now deceased, and while in the
course of such employment. On a hearing before a ref-
eree of the commission, his claim was disallowed. It
was again denied on appeal to the full commission and
this action of the full commission was affirmed on ap-
peal to the circuit court. This appeal followed.

For reversal appellant contends that: ‘1. Thé trial
court erred in refusing to rule that appellant received
an accidental injury in the course of his employment. 2.
The trial court erred in ruling that appellant failed to
give sufficient notice of his injury.”’

Since we have concluded, after a careful review of
all the testimony, that the commission, and the circuit
court on appeal, correctly found that there was no sub-
stantial evidence that Shipp (the claimant) had received
any accidental injury arising out of, and in the course
of his employment, it becomes unnecessary to consider
appellant’s second contention above. ¢‘Since the enact-
ment of our Workmen’s Compensation Law, we have
consistently held that we do not try compensation cases
here de novo, we are, therefore, not concerned with
where the weight of the evidence may lie. When we find
any substantial evidence to support the findings of the
commission, we must affirm. We said in the recent case
of Grumsley, Adm’z. v. Manufacturers Furn. Co., 224
Ark. 769, 276 S. W. 2d 64: ‘Findings of fact by the Work-
men’s Compensation Commission are given the same
verity as attach to the verdict of a jury and this ap-
plies on appeal to the circuit court as well as to the su-
preme court from the judgment of the circuit court
. On appeal, the supreme court must view testi-
mony in its strongest light in favor of the commission’s
findings . . . Where the commission acting upon
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sufficient evidence sustains or rejects an award, such
findings will not be disturbed on appeal,’ *’ McKa,mze v.
Kern Trimble Drilling Co., 229 Ark. 86, 313 S. W. 2d 378.
““. . . there is no prima facie presumption that the
claim comes within the provisions of the law’’ (Workmen’s
Compensation Act), Duke v. Pekin Wood Products Co., 223
Ark. 182,264 S. W. 2d 834.

Shipp claims that he experienced a pain in his chest,
a heart attack, on February 3, 1956, while he was deliv-
ering gasoline to Easley Service Station, the pain be-
came worse, and he went to the office of Dr. Kittrell,
who sent h1m to Dr. Baskett for an electrocardlogram
He was sent home for rest. He states his contention in
this language: ‘‘It is our contention that Mr. Shipp
was suffering from a heart or other condition more than
a year prior to February 3, 1956, and that because of
the undue strain and hardship due to his fellow em-
ployees being off from work placing the burden on him
which he hadn’t been used to carrying, because of his
nervous condition, his mental condition and physical ex-
ertion, that it brouofht about this eventual heart attack
on Februaly 3, 1956, it being our contention that he was
suffering f10m an allment prior to that time, and that
heavy work contributed to the eventual heart attack ”

We think the testimony clearly. supports the fol-
lowing findings of the commission: ‘‘The facts in this
case disclose that claimant had previously suffered at
least one incident which led him to suspect that he suf-
fered a coronmary involvement. We find the evidence
supports the conclusion that claimant’s breakdown stems
from natural progression of disease as opposed to the
result of strain or debilitating working conditions. The
facts also disclose that claimant suffered at least one
coronary episode subsequent to date of alleged injury,
and this while he was at rest. The most that can be
said relative to events of February 3, 1956, the date
claimant alleges the suffering of a001dental injury, is
that claimant was beset by chest pains and as a result
thereof quit work that morning and sought medical ad-
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vice. The history on onset of these pains, even in the
light of subsequent coronary developments, was not such
as to cause testifying physicians to associate claimant’s
work with his disability on other than a speculative pos-
sibility. We do not deem such to be evidence of a char-
acter which will sustain a finding that a casual relation
actually exists between claimant’s breakdown and his
work.”’

Dr. Goesl, a practicing physician who specialized in
diseases of the heart (appellee’s witness) testified: ¢‘I
have heard the testimony with respect to the particular
situation of Mr. Shipp. I believe that his employment
had nothing to do with the development of the infaret,
and I believe his condition would have developed in spite
of the particular employment.’”” Two other doctors
testified (witnesses for claimant Shipp) and both were
not in material disagreement with Dr. Goesl. For ex-
ample, Dr. Baskett testified:

“Q. Can you say with medical certainty what
caused Mr. Shipp’s condition? A. No.”” Dr. Kittrell,
who treated Shipp, also testified to the same effect, and
further that most attacks of this nature occurred after
a big meal or what would be called rest, which would
indicate that probably exertion played no part in the
development of these conditions. He also testified: ¢‘Q.
In your opinion, would that heavy exertion contribute to
the condition which he was suffering and aggravate it?
A. T wish T could answer it but I don’t think I could
answer it honestly. I don’t think anybody would know.’’

It appears that Shipp did suffer some heart damage
about March 9, 1956 and again in July 1956, however, he
was not working for Tanner at either time and was in
fact resting on both occasions. Prior to his July at-
tack he had begun working for another employer. As
indicated, we hold there was substantial evidence to sup-
port the judgment and accordingly it is affirmed.

Mr. Justice McFappix concurs.



