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LeacE v. STATE.

4927 318 S. W. 24 617

Opinion delivered December 15, 1958.

JURY — PETIT JURORS, CHALLENGES TO PANEL — GROUNDS. — Appel-
lant’s contention that the trial court erred in not quashing the jury
panel held without merit in view of fact that he stated no statutory
ground for such challenge and failed to exercise his peremptory
challenges.

CRIMINAL LAW—WITNESSES, CONTINUANCE TO PROCURE-—DISCRETION
OF COURT.—Trial Court’s refusal of continuance to procure absent
witness held not an abuse of discretion more particularly since no
affidavit was filed setting forth the information specifically re-
quired by Ark. Stats. Sec. 27-1403.

CRIMINAL LAW-—BIAS OR PREJUDICE, CONFLICTING EVIDENCE AS CREAT-
ING. — Appellant’s contention that because of the conflicting and
ridiculous evidence the jury’s verdict was based upon prejudice,
held without merit.

CRIMINAL LAW—ARGUMENT AND CONDUCT OF PROSECUTING ATTORNEY
—COMMENTS ON EVIDENCE.—In his closing argument the prosecut-
ing attorney in a driving while intoxicated case said: “In my opin-
ion, he was driving while under the influence of intoxicating liquor,
like Joe Means (sheriff) said—strong like he had been by the cider
mill.” HELD: The statement was nothing more than a permissible
comment on the evidence.

Appeal from Benton Circuit Court; Maupin Cum-

mings, Judge; affirmed.

Eugene Coffelt, for appellant.
Bruce Bennett, Atty. General and Russell J. Wools,

Asst.” Atty. General, for appellee.
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Winiam J. Smirw, Associate Justice. While the
appellant, Bill Leach, was driving his automobile west
on U. 8. Highway 71 between Bentonville and Rogers on
March 12, 1958, two members of the Arkansas State
Police who were driving behind him saw him weaving
from one side of the road to the other. They overtook
Leach and succeeded in stopping him. The appellant
was arrested and charged with operating an automobile
upon a public highway while he was under the influ-
ence of intoxicating liquor, second offense. The jury
found him guilty and fixed his punishment at a fine of
$250 and ten days in jail. Pursuant to the jury verdiet,
the Circuit Court sentenced the appellant and suspend-
ed his driver’s license for a period of one year.

For reversal, the appellant contends that the trial
court erred in refusing to quash the jury panel and in
refusing to grant a continuance; that the jury verdict
was based upon prejudice; and, that certain remarks by
the Prosecuting Attorney in his closing argument were
prejudicial. -

At the tria] the testimony of the arresting officers
and others was to the effect that the appellant was un-
steady on lLis feet; that his speech was not clear; that
his face was flushed; and, that he had the smell of in-
toxicating liquor on his breath. For purposes of this
opinion we do not consider it neéessary to further sum-
marize the evidence. : : s

With reference to his first assignment of error, the
appellant refers to a colloquy between the Court, and
~ the appellant and his counsel at the time the case was
set for trial. In our opinion, the appellant has failed
to state any statutory ground for challenging the jury
panel. Section 43-1911 Ark. Stats. 1947. Also, he is in
no position to complain about the jury panel since he
failed to exercise his peremptory challenges. Hooper v.
State, 187 Ark. 88, 58 S. W. 2d 434.

The appellant’s second contention likewise has no
merit. He moved orally for a continuance on the ground
that a witness he desired to use was absent, and he did
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not file an affidavit setting forth information specif-
ically required by the applicable statute. Section 27-
1403 Ark. Stats. 1947. Further, a motion for continu-
ance is a matter within the sound discretion of the trial
court and we find nothing in the record to indicate an
abuse of discretion in this case. Turner v. State, 224
Ark. 505, 275 S. W. 2d 24.

Apparently the appellant’s contention that the
jury’s verdict was based on prejudice is predicated upon
what he describes as conflicting and ridiculous evidence
adduced by the State. It is settled that the jury weighs
the evidence and in this case it did so on instructions
from the Court to which the appellant did not object.
The testimony to which we have referred, we think, con-
stituted substantial evidence to support the verdict of
the jury. Slavens v. State, 226 Ark. 62, 287 S. W. 2d 892.

In making his closing argument, the Deputy Prose-
cuting Attorney said: ‘‘In my opinion, he was driving
while under the influence of intoxicating liquor, like Joe
Means said—strong like he had been by the cider mill.”’
Joe Means, Sheriff of Benton County, had testified that
when arrested, the appellant was unsteady on his feet;
that his speech was very bad; and, that he had the smell
of alcoholic beverage on hlS breath. In our opinion,
this statement by the Deputy Prosecuting Attorney
while arguing the case to the jury was nothlng more than
a permissible comment on the evidence in the case. Willss
v. State, 220 Ark. 965, 251 S. W. 2d 816.

The judgment of the circuit court is affirmed.



