ARK.] Mogrr1s v. STATE. (a4

Morris v. STATE.
4893 313 S. W. 2d 241
Opinion delivered May 19, 1958.

1. CRIMINAL LAW'— UNIFORM POST CONVICTION PROCEDURE ACT, COURT
IN WHICH PROCEEDING MUST BE INITIATED. — A proceeding under
Act 419 of 1957 [the Uniform Post Conviction Procedure Act]
must be initiated in the court in which the convictions took place.

2. HABEAS CORPUS—COMMITMENT TO PENITENTIARY, SCOPE OF INQUIRY
ON PETITION FOR DISCHARGE FROM.—Petitioner, who was in custody
under process regular on its face, failed to allege in his petition
for habeas corpus that the trial court from whence the process
came was without jurisdiction to try him on the charges resulting
in his commitment to the Penitentiary. HELD : Since the petition-
er did not allege here that the trial court was without jurisdiction
his petition cannot be considered.

Original action; petition for writ of habeas corpus
denied.

James P. Baker, Jr., for petitioner.

Bruce Bennett, Attorney General and Thorp Thom-
as, Ass’t Attorney General, for respondent.

Per Curiam. Petitioner, Morris, with a record be-
hind him of many forgery convictions, is now serving a
long term in the Arkansas State Penitentiary on pleas
of guilty, in the Phillips Circuit Court, to the felony
charges of forgery and uttering. Followmg the filing of
his petition for writ of habeas corpus in an original
action here, this court appointed able counsel to file
brief here in petitioner’s behalf, and this has been done.

‘We hold that applicant’s petition must be denied. If
he is proceeding under Aect 419 of 1957 (now Secs. 43-
3101—3110, Ark. Stats. 1947) and conceding without de-
ciding the constitutionality of this act, then we can af-
ford him no relief for the reason that he has not com-
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plied with the procedural provisions of that act in that
he did not first file a verified petition with the clerk of
the court in which the convictions took place, and no ac-
tion on any petition appears to have been taken in this
connection by the trial court. Sec. 2 of the Act (Ark.
Stats. Seec. 43-3102) provides: ‘‘The proceeding is com-
menced by filing a petition verified by the petitioner
with the clerk of the court in which the conviction took
place.”” Sec. 6 of the act (Sec. 43-3106 Ark. Stats.)
provides: ‘“The petition shall be heard in the court in
which the conviction took place and before any judge
thereof.” Sec. 8 of the act (Sec. 43-3108 Ark. Stats.)
contains this language: ‘“A final judgment entered un-
der this act (Secs. 43-3101—43-3110) may be reviewed
by the Supreme Court of this state on appeal, brought
by either the petitioner or the state within six (6)
months from the entry of the judgment. (Acts 1957,
No. 419, Sec. 8 p. 1165).”’

The record further shows that petitioner did not
allege in his petition that the Phillips Circuit Court, in
which he was convicted and sentences imposed for for-
gery and uttering, was without jurisdiction to try him
on the charges. This court has repeatedly held that
¢“Where a petitioner for habeas corpus is in custody un-
der process regular on its face nothing will be inquired
into save the jurisdiction of the court whence the proc-
ess came.’’ State, ex rel. Att’y General v. Auten, Judge,
211 Ark. 703, 202 S. W. 2d 763. Since petitioner does
not allege here that the Phillips Circuit Court was with-
out jurisdiction his petition cannot be considered by this
court, his remedy was by appeal to this court, which he
failed to prosecute.

Accordingly, the petition for writ of habeas corpus
is denied.



