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1. DIVORCE—CHILD SUPPORT, MODIFICATION OF—WEIGHT & SUFFICIENCY
OF EVIDENCE.—Father’s uncorroborated testimony relative to dis-
abling heart attack and reduced income because of separation from
military service held insufficient to sustain his contention that
Chancellor erred in refusing to modify child support award.

2. DIVORCE—CHILD SUPPORT, MODIFICATION OF—PRESUMPTION & BUR-
DEN OF PROOF.—One seeking modification of a prior decree, involv-
ing support of children, has the burden of proving (a) changed
circumstances since the decree; and (b) that such change in cir-
cumstances requires a modification of the decree.

3. EVIDENCE — PARTIES, WEIGHT & SUFFICIENCY OF TESTIMONY OF. —
The testimony of an interested party is never considered as uncon-
tradicted.

Appeal from Pulaski Chancery Court, Second Divi-
sion; Guy E. Williams, Chancellor ; affirmed. -

Mehaffy, Smith & Williams and Robert V. Light,
for appellant.

Willis V. Lewis, for appellee.

Ep. F. McFappix, Associate Justice. This appeal is
an effort by a father to reduce the amount of monthly
payments which he agreed to make for the support of
his children.

Mzr. and Mrs. Stovall were married in Little
Rock in 1943, and are the parents of three children: twin
boys born in 1951 and a daughter born in 1954. The
Stovalls separated in November, 1955, and a divorce
was subsequently obtained by Mrs. Stovall in Pulaski
County. In contemplation of the divorce, the parties
signed an agreement whereby Mr. Stovall agreed that
Mrs. Stovall could have the care and custody of the three
children during minority, and that Mr. Stovall would pay
her $275.00 per month for the support of the children.
The divorce decree incorporated in it the support agree-
ment. .

Mr. Stovall was a Lieutenant Colonel in the Uni-
ted States Army at the time of the execution of the
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support agreement, and his Army pay was $726.00 per
month. Shortly after the divorce decree he married a
lady who had two children; and in June, 1957 he suf-
fered a heart attack. He was about to be retired from
the United States Army at retirement pay of $320.00
per month, when, on August 1, 1957, he filed his pres-
ent petition for modification of the support decree to re-
duce the amount he was to pay each month for the sup-
port of his three children. Mrs. Stovall resisted the pe-
tition for modification; the Chancery Court heard the
petition and refused to grant Mr. Stovall any relief; and
this appeal ensued.

Two points are urged by the appellant on ap-
peal. They are:

1. The trial court had the power to modify the
provisions of its Decree relative to child support.

II. The defendant made a sufficient and proper
showing of changed circumstances which justified a re-
duction of the child support payments required by the
Decree, and the Chancellor’s finding that an insufficient
showing was made is contrary to the law and facts, and
1s opposed to the preponderance of the evidence.

We entirely forego any discussion of the first point
because we are convinced that appellant has failed to es-
tablish that the Chancery Court was in error in refusing
to modify the support decree. The only witnesses in the
case were the parties. Mr. Stovall, who lives in Cali-
fornia, testified by deposition on August 19, 1957: that
he was 43 years of age and resided in California; had
been in the Army 23 years; was still receiving $726.00
per month at the time of testifying;* that he had no
other income; that in September 1957 he would be
retired from the Army; that upon such retirement his
pay would be only $320.00 a month; and that his pres-
ent wife was Mrs. Marie Stovall, age 38, who was Edu-
cational Advisor, Troop Information and Education,

1 By stipulation it was agreed that Mr. Stovall’s retirement from
active duty was consummated on October 23, 1957. The decree herein
was rendered on November 5, 1957.



ARK. ] StovaLL v. STOVALL. 1079

ort Ord, California. Here are his answers as to the
nature and extent of his disability:-

“‘Question 6. Make a detailed statement relative
to the state of your health, and your physical ability to
engage in gainful employment after your retirement from
the United -States Army. - -

“Answer " In view of a serious coronary throm-
bosis on 5 J une 1957 and per instructions I have received
from the attending doctors, my activity will be quite lim-
ited for several months yet to come. And after full re-
covery my activity -will still be limited, thereby reduc-
ing my chances of obtaining employment in other than
non-active forms of employment

“Questlon 7. If in Inter rogatory No. 6 you indicate
that you will not be phys1cally able to be gainfully em-
ployed on your retirement, from the United States Army,
state the estimated pe110d of time during which you will
be so incapacitated. Please attaoh any physician’s state-
ment, hospital record, ete. which would tend to conobo—

rate your testimony in this respec’r

““Answer: The doctors’ estimate, I understand, of
the period I will be incapacitated is four to six more
months.’’

‘What we have above detailed is all the evidence that
was offered by Mr. Stovall. No doctor testified that
Mr. Stovall’s heart condition existed or would disable
Mr. Stovall for six months, or any other period of time.
Mr. Stovall offered no evidence that he had tried to
obtain gainful employment or would be refused gain-
ful employment after his retirement. He did not testi-
fy what income and property his present wife has, al-
though the fact that she had some employment was
shown.

Mrs. Stovall (appellee here) testified that Mr.
Stovall knew he was going to retire (after 20 years
service) when he signed the agreement to support his
children, and that he contemplated obtaining employ-
ment afte1 retirement sufficient to support himself ; that
she surrendered her interest in a home worth $21,000.00
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and surrendered all of her dower and property rights in
order to get the support agreement for the children;
and that the entire $275.00 per month was necessary
for the support of the three children.

The rule is well established, that one seeking modi-
fication of a prior decree, involving support of chil-
dren, has the burden of proving (a) changed circum-
stances since the decree; and (b) that such change in
circumstances requires a modification of the decree in-
volving the support of the children. Dobrzeniecki v. Do-
brzeniecks, 223 Ark. 828, 270 S. W. 2d 891; Clinton v.
Morrow, 220 Ark. 377, 247 S. 'W. 2d 1015; Roberts v.
Roberts, 216 Ark. 453, 226 S. W. 2d 579.

Our cases also hold that the Court is not required
to accept as uncontradicted the testimony of a party to
the litigation. In McDonald v. Olla State Bank, 192
Ark. 603, 93 S. W. 2d 325, Chief Justice Jorm~ysox said:
“In a long line of opinions we have consistently held
that the testimony of interested parties is never consid-
ered as uncontradicted. Bridges v. Shapleigh Hdw. Co.,
186 Ark. 993, 57 S. W. 2d 405; Davis v. Oakes, 187 Ark.
501, 60 S. W. 2d 922; Walker v. Eller, 178 Ark. 183,
10 S. 'W. 24 14.”

As aforesaid, Mr. Stovall’s testimony was not cor-
roborated. Nor was it so detailed and complete as to
indicate a full and perfect desire on his part to do com-
plete equity to his own children. Therefore, the decree
is affirmed at the cost of appellant.



