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ROMAN V. SMITH. 

5-1373	 314 S. W. 2d 225

Substituted opinion on rehearing • delivered July 1, 1958. 


Original opinion delivered March 3, 1958. 
1. DIVORCE—PROPERTY RIGHTS—ENFORCEMENT OF PROVISIONS OF DECREE 

WITH RESPECT TO, PERSONS ENTITLED TO.—Administrators of dece-
dent's estate held in privy , with him and therefore entitled to inter-
vene in divorce suit to claim the decedent's rights under a property 
settlement agreement . over which the trial court had specifically 
'retained jurisdiction for the PurpoSe 'of rendering such further 
orders as might be necessary. to 'enforce. the rights of the .parties. 

2. UNITED STATES—SAVINGS BONDS; STATE COURT'S RIGHT TO DETERMINE 
OWNERSHIP OF. — The United States Government cannot be com-
pelled to recognize the interest of anyone other than the payee in 
a savings bond except as expressly provided by the Treasury Regu-
lations under which they are issued. 

3. UNITED STATES—SAVINGS BONDS—CONSTRUCTIVE TRUST ON PROCEEDS 
OF TO PREVENT FRAUD. — There is nothing in the law or Treasury 
Regulations which prevents a court from declaring a constructive 
trust upon the proceeds of Savings Bonds in order to prevent fla-
grant and unfair dealings or even fraud. 

4. UNITED STATES—SAVINGS BONDS—J1fRISDICTION OF STATE COURT TO 
DECLARE CONSTRUCTIVE TRUST TO PREVENT FRAUD OR UNFAIR DEALINGS.
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—Wife received all that she was to get under property settlement 
in divorce suit but now seeks to get a part of that property which 
was set aside to the appellants' decedent solely because he neglected 
to cash the savings bonds or have them reissued in his name alone 
during his lifetime pursuant to the U. S. Treasury Regulations. 
HELD: Since the Treasury Regulations require that savings bonds 
be cashed "voluntarily," the court cannot compel the wife to cash 
the bonds but it should enter a judgment against her for the value 
of the bonds, which will be surrendered to her upon satisfaction of 
the judgment. 

Appeal from Arkansas Chancery & Probate Court, 
Southern District ; Carleton Harris, Chancellor and Pro-
bate Judge ; reversed. 

George. E. Pike, for appellant. 
Reinberger & Eilbott, for appellee. 
REX W. PERKINS, Special Justice. The appellants' 

decedent, John A. Smith, and appellee Ada Davidson 
Smith were husband and wife from February 10, 1946 
to December 10, 1954.. Prior to .the time of such rela-
tionship the decedent purchased eighteen (18) United 
States Government Savings Bonds, Series E, payable to 
Sgt. , John A. Smith P. 0. , D. (payable on death) Miss 
Ada Davidson. 

On September 24, 1954 the decedent filed a divorce 
proceeding against the wife in the Arkansas County 
Chancery Court, Southern Division, being Case No. 
5946. The decree of divorce and an approval of a prop-
erty settlement agreement was rendered on the wife's 
cross-complaint on December 10, 1954; and in that decree 
the Court retained jurisdiction of the cause for such fur-
ther orders as might be necessary to enforce the rights 
of the parties. 

The property settlement agreement approved by the 
Court, among other things, provided : "First Party 
(John A. Smith) agrees to pay to Second Party (Ada 
Davidson Smith) Forty Thousand Dollars ($40,000.00) 
in cash and deliver to her United States Savings Bonds 
in the face amount of $1,800.00, the said bonds being 
identified as those which are now kept in a lock box in 
a bank in the City of DeWitt."
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The settlement agreement was fully performed as 
agreed, except $1,780.00 in cash was paid to the wife 
in lieu of delivering the $1,800.00 in United States Gov-
ernment Bonds. The following notation appeared on 
the original of the prOperty settlement agreement: 
" Cash $1,780.00 substituted for -Bonds, and draft for 
$40,000.00 received. (s) R. A. Eilbott, Jr. Attorney for 
Ada Smith." • 

Subsequdntly On . 0ctobe'r 30, 1955 John A. Smith 
died. Mildred S. Ronian and George Smith, the appel-
lants, were appointed joint administrators . of his .estate 
by" the Arkansas Connty Probate Court, and as such 
they found the United States Series E. , Savings Bonds 
mentioned in the property settlement agreement in his 
safety deposit box. The , names of the payees h4a, not 
been changed from the time of their original issue. 

On May 9, 1956 the administrators filed . an inter-
vention in the case of John•A. Smith v. Ada Davidson 
Smith, No. 5946, in the Chancery . Court of Arkan.sas 
County, Southern District, alleged, in substance the facts 
set out hereinabove, and prayed: For an -order of' this 
Court directing the said,defendant- to endorse the bonds, 
in order to complete the settlement ; and in the event of 
her failure to dO so, that, appropriate action be taken to 
require her to endorse the said bonds; and for such 
further relief as the petitioners may be entitled to in a 
court of equity. On May 19; 1956 the 'wife filed a de-- 
murrer to the interVention, and an answer thereto, and 
a cross- 'complaint claiming said . bonds and Praying for 
an order for delivery. Also; on May 19, 1956 the 'wife 
petitioned the Arkansas County Probate Court, South-
ern Division, in the Matter 'Of the Estate of John A. 

jr.; deceased, fOr ari order .directing the adminis-
trators tO deliver the binds in'' question te her. Both 
the Chancery case and the Probate case were 'Consol-
idated for trial purpos'es by agreement. The Trial Court 
reserved its ruling on the demurrer in the Chancery 
case until all the evidence was in; at which time an or-
der sustaining the demurrer Was entered. Both parties 
to the Chancery proceeding have appealed.



836	 ROMAN V. SMITH.	 [228 

The appellants first contend that the Arkansas 
County Chancery Court had jurisdiction to enforce the 
property settlement agreement and to determine the 
rights to the proceeds of the United States Savings 
Bonds. In the original proceedings in the case of John 
A. Smith v. Ada Davidson Smith, Arkansas County 
Chancery Court, Case No. 5946, the Court entered a di-
vorce decree in which a property settlement agreement 
was approved, and jurisdiction was reserved for the 
specific purpose of rendering such further orders as 
may be necessary to enforce the rights of the parties. 
After the death of appellants ' decedent John A. Smith, 
the appellants, as administrators of the estate of John 
A. Smith, deceased, filed an intervention in the Arkan-
sas County Chancery Court, Southern District, seeking 
to enforce their rights as successors to the interest of 
John A. Smith, deceased, in the United States Savings 
Bonds under the• property settlemeny agreement. Ap-
pellee resists • the intervention on the ground that the 
Court had no jurisdiction, which position was sustained 
by the Trial Court. The appellants, Mildred S. Roman 
and George Smith, as. administrators of the estate of 
John A. Smith, deceased, were privy in law and estate 
to John A. Smith, deceased ; and, therefore, they had a 
right to intervene in the Chancery suit to claiin the 
rights of John A. Smith, deceased, under the property 
settlement agreement over which the Trial Court had 
specifically retained jurisdiction for the purpose of ren-
dering such further orders as may be necessary to en-
force the rights of the parties. Collum v. Hervey, 176 Ark. 
714, 3 S. W. 2d 993, 15 R. C. L. 1015. 

Appellants next contend that as representatives of 
the estate of John A. Smith, deceased, they are entitled 
to the proceeds from the bonds in suit. In opposition, 
appellee contends that under the United States Treasury 
Regulations the form of registration of these bonds is 
conclusive of ownership, and that this Court cannot en-
ter an order affecting either the ownership of the bonds 
or the proceeds received therefrom contrary to the reg-
istration. In this respect she contends that the case is
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controlled by the following provisions of the Treasury 
Regulation: 

Sec. 315.4 of said regulations provides for the reg-
istration of savings bonds in the names of two persons 
in the alternative as co-owners and no other form of 
registration establishing co-ownership is authorized. 
Registration may also be made in the name of one per-
son payable on death to another. Sec. 315.11 makes sav-
ings bonds nontransferable and payable only to the own-
ers named thereon except under circumstances not • per-
tinent to this litigation. Sec. 315.45 specifies the manner 
in which bonds registered in the names . Of two persons 
as co-owners shall be' paid. It provides (1) paYment will, 
be made tO either co Towner upon his individual request 
during the lifetime of both (2) any bond will be reis-
sued to any designated person during the lifetime of , 
both co-owners upon the request of bath where the eó-
owners are ,diyprced or legally ,separated or their mar-
riage annulled after the issuance of the bond; and (3) 
if either co-owner dies without having presented and sur-
rendered the bond for payment or authorized , reissue, 
the surviving co-owner will be recognized as the sole 
and absolute owner of the bond,. and payment or .reis-
sue will be made only to such survivor as though the 
bond were registered in his'name alone. :Sec. 315.46 spec-.1 
ifies the manner in which bonds registered in the . name , 
of one person. payable on death to another shall be paid.„, 
It provides (1) payment will be made 'to the , registered 
owner during his lifetime upon his individual request as 
though no beneficiary had been named in the registra-,.. 
tion ; (2) any bond will be reissued to name the benefi-, 
ciary designated on the bond as co-owner, to the regis-, 
tered owner, to eliminate the beneficiary, or to substi, 
tute another named beneficiary, or to name another per-
son as co-owner, upon the conselit of the de s igna ted 
beneficiary, and to name the beneficiary as the owner 
upon proof of the death of the registered owner ; and, 
(3) if the registered owner dies without having present-
ed the bond for payment or authorized reissue and is 
survived by the beneficiary, upon proof of such death 
and survivorship, the beneficiary will be recognized
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as the sole and absolute owner of the bond, and pay-
ment or reissue will be made only to such survivor, as 
though the bond were registered in his name alone. Sec. 
315.13 provides for the recognition of conflicting claims 
as to the -ownership or interest in such bonds as be-
tween co-owners when established by a valid judicial 
proceeding providing such proceeding does not give ef-
fect to an attempted voluntary transfer inter vivos of 
the bond, or would defeat or impair the right of sur-
vivor, conferred by these regulations upon a surviving 
co-owner or beneficiarY. This section further provides 
that a divorce decree ratifying or confirming a property 
settlement agreement between husband and wife, or oth-
erwise settling their respective interests _ in savings 
bonds, will be recognized and will not be regarded as a 
proceeding giving effect to an attempted voluntary 
transfer inter vivos. 

These are the' sections of the regulations under 
which the bonds in suit were issued and are part of the 
terms of the contract between the United States and 
John A. Smith in his lifetime, and which appellee con-
tends abolutely bar the appellants from a recovery in 
this case. In effect she says that under these regula-
tions and the contract the appellants' decedent could 
have requested paymentto himself as the registered own-
er and surrendered the bonds for that purpose during 
hiS' lifetime; but that he made no attempt to pursue this 
remedy although he lived for more than eleven months 
following the divorce • decree and property settlement 
agreement. The result was that the appellants' dece-
dent, the registered owner of the bonds in suit, died with-
out having presented and surrendered them for payment 
or reissue. This, the appellee contends, made her •the 
absolute owner of said bonds as provided by the regu-
lations under which they were issued. She disposes of 
the property settlement agreement with the assertion 
that it is an attempted voluntary transfer inter vivos of 
the bonds involved which would defeat her right of sur-
vivorship, and that her rights to the bonds, regardless 
of the provisions of the property settlement agreement,
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or the substitution of the cash for bonds, depended en-
tirely upon her surviving the appellants' decedent. 

In support of this proposition she refers to Myers 
v. Hardin, Adm., 208 Ark. 505, 186 S. W. 2d 925; Jones 
v. Hardin, Adm., 211 Ark. 273, 200- S. W. 2d 95 ; and 
Taylor v. Schlotfelt, 218 Ark. 589, 287 S. W. 2d 890. 
In the Myers case the Court held that the United States 
Bonds issued to a decedent and payable after her de-
cease to a named benefieiary, became on her' decease 
the absolute property of the named beneficiary without 
regard to the provisions of the will of the deceased 
which made* no specific reference to the borids. .The 
Jones case is a related case of Myers v. Hardin, supra. 
The Taylor case held that a guardian cannot cask:Uni-
ted States Bonds , issuQd to his ward and a co-owner 
during the life of his insane ward unless the proceeds 
are required .for the maintenance of his ward; and the 
death of the .ward completes the gift of the bonds to 
the co-owner. These cases fail to provide a solution to 
the problem here, because the beneficiaries had made no 
attempt to dispose of their interest in the bonds for a 
valuable consideration before the death of the registered 
owner, and the effect of such a disposition of interest on 
the ultimate ownership of • the bonds was not discussed 
or decided by this Court. 

Many cases from other jurisdictions have been ex-
amined, and no case has been found where the court 
permitted a surviving owner of United States Savings 
Bonds to repudiate a property settlement agreement or 
a contract of any nature under which a surrender of in-
terest in bonds was made to the other owner for a val-
uable consideration, and upon the surviving owner's 
claim to the absolute ownership thereof for the sole 
reason that such deceased owner had not, during his life-
time, cashed the bonds or taken steps to have them re-
issued in his name alone. In Tharp v. Besozzi, Ind. App., 
144 N. E. 2d 430, Thelma C. Tharp and one Arthur Mor-
rison were one time husband and wife, and during the 
period of such relationship they acquired United States 
Savings Bonds, Series E, which were held in their joint
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names with right of survivorship. The wife filed suit 
for divorce against the husband, and while said suit 
was pending the parties entered into a property settle-
ment under the terms of which the husband retained the 
United States Savings Bonds. The property settlement 
agreement was fully performed, and on October 4, 1946 
a divorce decree was rendered which did not incorporate 
or ratify the agreement. The husband died on Novem-
ber 15, 1953, without having cashed or surrendered the 
bonds and having them reissued in his name alone. The 
wife claimed the proceeds from the bonds and relied on 
the Treasury Regulations cited hereinabove. The Court 
held that although the bonds represented a contract be-
tween the United States of America and the registered 
owner of the bonds, the United States could not be com-
pelled to pay any person other than the registered own-
er; nevertheless the wife should surrender the bonds 
in controversy for cash in compliance with the treas-
ury regulations and pay the proceeds therefrom over to 
the administrator of the deceased husband's estate. 
See Lemon v. Foulston, 169 Kan. 372, 219 P. 2d 388. 

The Supreme Court of Louisiana has held that the 
Louisiana Statutes of descent and distribution apply to 
co-owned United States Savings Bond held by a dece-
dent, and even though the federal law controls as to the 
payee of such bonds, it does not prevent the Louisiana 
law from determining how the proceeds. therefrom shall 
be distributed. Succession of Gladney, 223 La. 949, 67 
So.. 2d 547. In lbey v. Ibey, 93 N. H. 434, 43 A. 2d 157, 
it was held that where a husband purchased United 
States Savings Bonds and made them P. 0. D. to others 
to defraud his wife of her downer interest, a construc-
tive trust would be imposed upon the proceeds there-
from held by such payees. In Chase v. Leiter, 96 Cal. 
App. 2d 439, 215 P. 2d 756, it was held that the Treas-
ury Regulations could not be used as an instrument of 
fraud, so a constructive trust was declared in the pro-
ceeds of United States Savings Bonds as a means of 
compelling performance of an agreement to make a joint 
will. Accord: Anderson v. Benson (D. C. Neb.), 117 F.
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Supp. 765 ; Union National Bank v. Jessell, 353 Mo. 467, 
215 S. W. 2d 474. 

In this case, appellee received all that she was to 
get under the property settlement agreement which was 
at least approved in part by the Chancery Court, and 
now she seeks to get a part of that property which was 
set aside to the appellants' decedent solely because he 
neglected to cash the bonds or have them reissued in 
his name alone during his lifetime pursuant to the 
Treasury Regulations. Such a construction of the Treas-
ury Regulations is not supported by the authorities, and 
certainly is contrary to the principles of equity and fair 
dealing. 

Insofar as the United States of America is con-
cerned the bonds in suit are the absolute property of 
the appellee, and this Court cannot compel the Govern-
ment to pay them to anyone else or to recognize tbe 
interest of anyone else in them except as expressly pro-
vided by the Treasury Regulations under which they were 
issued. See notes 140 A. L. R. 1435, 161 A. L. R. 170, 
188 A. L. R. 245, and 173 A. L. R. 550. But this is not 
an action against the United States for the payment of 
the bonds in suit, nor is it a proceeding to compel the 
United States to recognize the appellants' interest in 
them. This suit merely seeks to compel the appellee to 
surrender the bonds in suit for cash in compliance with 
the Treasury Regulations. The United States will satis-
fy its obligations under the bonds by paying the pro-
ceeds in accordance with the terms of its contract to 
the named beneficiary — the appellee in this case, and 
there is nothing in the law or regulations which pre-
vents this Court from declaring a constructive trust in 
the proceeds of the bonds in order to prevent flagrant 
and unfair dealings or even fraud. See Anderson v. 
Benson, supra; Chase v. Leiter, supra; Ivey v. Ibey, 
supra; Tharp v. Besozzi, supra; Union National Bank 
v. Jesse11, supra. Since the federal regulations require 
that the bonds be cashed "voluntarily", the court can-
not compel the appellee to cash the bonds. It should, 
however, enter a money judgment against the appellee
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for the value of the bonds, which will be surrendered to 
her upon satisfaction of the judgment. 

The judgment and decree are reversed and the 
causes remanded to the lower courts for further proceed-
ings in accordance with this opinion. 

HARRIS, C. J., disqualified and not participating ; 
HOLT, MCFADDIN and ROBINSON, JJ., dissent. 

GEORGE ROSE SMITH, J., concurring. I join in the 
opinion of Special Justice Perkins, but there is another 
matter that seems to me to confirm the conclusion reached. 
Under. .§ 315-46 of the Treasury Regulation these bonds, 
during the lifetime of John A. Smith, could have been 
cashed by him alone, but they could not have been reissued 
in his name alone without the consent of his former wife. 
At the time of the divorce decree the bonds had matured 
and were bearing 3 per cent interest. Had Smith cashed 
the bonds and reinvested the proceeds in Series E bonds 
he would not for several years have received interest at 
the. 3 .per cent rate, .as bonds of this series, bear a lesser 
rate Of ihteFest When first •Purehased. Hence it Was to 
Smith's advantage. to Continue fo receiYe the higher 'rate 
of return by not cashing the bonds. TWo disinterested wit-
nesse§ tetified that Sthith actually stated . that this was his 
reason'TOr• not Ca	o. Shin these hoads.. Doubtless that testi- 
Mony was inadmisSible,.but even without that evidence he . 
might have had. that reason for leaving the bonds undis-
tarbed, and, ia View of his apparent care in money matters, 
I am inclined to think that waS the 'reason for his inaction. 

. SAM ROBINSON, Associate Justice,. dissenting. When 
the so-called intervention was filed in May, 1956, 'asking 
that the appellant be required to indorse the bonds in 
order to complete the settlement in the divorce case, the 
court had lost jurisdiction. When Smith paid the $40,000 
plus $1,780, there was nothing left undone ; the judgment 
had been satisfied. 

Now as to the merits : Smith did not need the indorse-
ment of his forther wife to enable him to cash the bonds. 
If he had wanted to deprive her of the proceeds of the 
bonds in the event of his death, there was nothing to keep
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him from cashing the bonds in his lifetime. He had posses-
sion of the bonds for almost a year after the divorce was 
granted, with full power and authority to cash them at any 
time. All the bonds matured before Smith's death. 

The decision of the majority is based entirely on the 
assumption that Smith "neglected to cash the bonds or 
have them reissued in his name alone during his lifetime." 
In my opinion there is not a scintilla of evidence in the 
record, direct or circumstantial, to support such an as-
sumption. On the contrary, the evidence is that the bonds 
were not cashed for the simple reason that Smith did not 
want to cash them. In the event of his death he wanted 
his divorced wife to .get the comparatively small amount 
of money represented by the bonds. The bonds had been 
purchased by Smith before he and appellee were married. 
The bonds were made payable to John A. Smith; but, on 
his death they are payable to " Miss Ada Davidson," who 
later married John A. Smith and is the apPellee. 

The Smiths were married in 1946 and liVed together 
as man and wife until 1954. No children were born of this 
union, and John A. Smith is not survived by any children ; 
neither is he survived by father or mother_ or brothers or 
sisters. At the time of. his death he was worth more than 
$200,000. From the proven facts, I think there is a reason-
able inference that Smith did not cash the bonds because 
he wanted his forther wife to have that small amount addi-
tional in the event of his death. One thing for certain, 
there is not any evidence that he failed to Cash the bonds 
through negligence. Ordinarily a person who accumulates 
more than $200,000 is not very negligent about money 
matters. 

I am authorized to say that Mr. Justice HOLT and Mr. 
Justice MCFADDIN join in this dissent.


