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Epwarps v. GRIFFIN.
5-1483 310 S. W. 2d 798
Opinion delivered March 10, 1958.

1. LIFE ESTATES—LEASES BY LIFE TENANTS—TERMINATION ON DEATH.
—The interest of a lessee holding under a life tenant ceases with
the death of the life tenant.

2. LIFE ESTATES—POSSESSION OF LESSEE AFTER DEATH OF LIFE TENANT
— PRESUMPTION & BURDEN OF PROOF. — After the death of a life
tenant, the possession of a lessee holding under the life tenant is
presumed to be that of a tenant at will unless it be shown that the
parties by their conduct have determined upon or recognized a
different tenancy.

3. LANDLORD & TENANT — LEASES, RATIFICATION OF — STATUTE OF

" FRAUDS.—Where a statute requires the original authority to be in
writing, oral ratification is insufficient.

4. LANDLORD & TENANT — LEASES, RATIFICATION OF — STATUTE OF
FRAUDS.—It is not necessary that a ratification be endorsed on the
lease itself, but any writing, denoting recognition and approval, is
sufficient.

5. LANDLORD & TENANT — RATIFICATION OF LEASE — WEIGHT & SUFFI-
CIENCY OF EVIDENCE. — Evidence held sufficient to sustain jury's
finding that remaindermen had ratified lease executed by life
tenant.

6. LANDLORD & TENANT — INSTRUCTION ON RATIFICATION OF LEASE BY
REMAINDERMEN — NECESSITY OF OBJECTION TO.— Court instructed
jury that ratification of written lease might be by writing or some
other acts or acts or word or deed signifying acceptance. HELD:
The defect of the instruction on oral ratification was not reached
by the objection made.

7. TENANCY IN COMMON — AUTHORITY OF COTENANT TO ACT AS AGENT
— WEIGHT & SUFFICIENCY OF EVIDENCE. — Contention that “C. G.”
had no authority to act for the other cotenants held without merit
since it was an established fact that they joined in execution of
deed though all negotiation had been carried on entirely with
K‘C. G.77

Appeal from Independence Circuit Court; Harrell
Simpson, Judge on KExchange; affirmed.

S. M. Bone and Chas. F. Cole, for appellant.
W. M. Thompson and Erwin & Bengel, for appel-
lee.

CarLeroN Hagris, Chief Justice. Dr. E. A. Gibbhons,
a non-resident, owned certain lands in Independence
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County. He died intestate in 1918, and was survived
by his widow, Mrs. Mina Gibbons, and three children,
Mrs. Marie Wanderscheid, Ralph Z. Gibbons and Cecil
C. Gibbons. Mrs. Mina Glbbons had only a life estate
in the property.

Appellee, Clyde Griffin, leased these lands from
Mrs. Gibbons, for the term of five years, the lease to
cxpire December 31, 1955, and later obtained another
lease from Mrs. Gibbons which was to commence upon
the expiration of the first lease, and was to run another
five years, expiring December 31, 1960. Mrs. Gibbons
died October 12, 1955. On March 17, 1956, Edwards
purchased the lands from the remaindermen, and being
unable to obtain possession of the property from Grif-
fin and his sub-tenant, Barney Young, instituted suit in
the Chancery Court asking that appellees be restrained
and enjoined from interfering with his right to enter
said lands. The case was transferred to Circuit Court,
and after preliminary motions had been disposed of, pro-
ceeded to trial. Theé jury returned a verdict in favor
of appellees for thé possession of ‘the property ‘under
the terms of the lease; judgment was accordingly en-
tered, and from such judgment comes thls appeal.

Appellant contends that, after the death of Mrs. Gib-
hons, the appellees became " tenants by sufferance, or
merely at will; contends that it was necessary that the
lease, (executed in September 1955, by Mrs. Gibbons)
in orde1 to remain in effect, be ratlfled in writing by
the remaindermen, and that there was no written ratifi-
cation of the lease by them; and finally, that appellees
defense falls within the statute of frauds.

Appellant moved for an instructed verdict at the
conclusion of his evidence, and at the conclusion of all
the testimony, on the premise that the lease, being ex-
ecuted by a life tenant, became void and expired upon
Mrs. Gibbons’ death, and that appellees were thereafter
tenants by sufferance, or at will; that the heirs had not
given any lease, and that the testimony showed no
ratlflcatlon by any of them as to the lease executed by
Mzrs. Gibbons. Both motions were overruled by the court.
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As stated in the Iowa case of Sanders v. Sutlive
Bros. & Co.,163 Iowa 172, 143 N, ' W. 492':

¢It is a general rule that upon the death of a ten-
ant for life, all interest of his lessee ceases. * * *
the lessee has no greater rights than his lessor, and the
estate held by him is subject to be defeated by the death
of a tenant for life. * * * TUpon the termination of
the lease * * * in the absence of facts showing to
the contrary, the further occupancy of the lessees with
the consent of the owners would be assumed to be as
tenants at will. * * * The presumption thus created
18 not a conclusiwe one,? but it is subject to be met and
overcome by proof that the parties had, by their agree-
ment or acts, determined upon or recognized a differ-
ent tenancy.

““The lease under which appellants now claim the
right of possession by its terms was to commence May
15, 1910. Before the arrival of that time, the lessor
was dead. Her estate in the property having been lim-
ited to her lifetime, no rights could be claimed by the
lessees under such second lease unless after the death
of the lessor it -was adopted by her heirs® * * *

‘‘To ascertain the rights of the parties, we must there-
fore turn to the evidence, in its application to the ques-
tion of adoption or acceptance of the contract of lease,
and also as to the knowledge which the grantee in the
deed had of the claim of Sutlive Bros.”’

In the Sanders case, the court held the proof established
that the lease had been ratified by the remaindermen.
Accordingly, whether appellees were merely tenants at

1The facts are very similar to the instant litigation. Margaret
Rigler, wife of Lorenz Rigler, deceased, held only a life estate in cer-
tain property. She entered into a contract of lease with Sutlive Broth-
ers for a period of five years; before the expiration of this lease, an-
other lease at the same rental was entered into between the parties,
the term specified being from May 15, 1910, to May 15, 1920. Mrs. Rig-
ler died intestate on March 6, 1910, survived by two daughters. As in the
instant case, her death occurred slightly more than two months before
the expiration of the first lease. The remaindermen subsequently sold
the property to one Sanders, and litigation resulted to determine
whether the lease had been previously ratified by such remaindermen.

2 Emphasis supplied.

3 Emphasis supplied.
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will depends upon the proof in this case. We agree with
appellant that upon the death of Mrs. Gibbons, it be-
came necessary that the remaindermen ratify the lease
before appellees could successfully claim any rights
thereunder. We also agree that oral ratification would
not be sufficient. As stated in Words and Phrases, Vol.
36, page 131:.. . ‘

‘“ ‘Ratification’ is equivalent to original author-
ity, and, where a statute requires the original authority
to be in ertmg, on prmmple the ratlflcatlon must also
be.”’

It was not necessary, however, that the ratification be
endorsed on the lease itself, but any writing, denoting
recognition. and approval, would amount to ratlflcatlon
Allegany Gas Co., to Use of East Penn. Development
Co.v. Kemyp, 316. Pa 97,174 Atl. 289. :

After a study of the evidence, we conclude ‘there
was sufficient evidence to submit to the Jury the ques-
tion of whether the 1ease had been ratified in writing.
Appellant . admltted that he received a letter from Cecil
Gibbons, a . son of Mrs Mina Gibbons, -on January 16,
1956, relatlve to a prior conference the two had had in
regald to a sale of the land. The letter contains the
following language: .

‘“‘After our telephone conversation last Thursday,
I again discussed selling our land in Independence Coun-
ty, Arkansas, to you with my brother and, sister and
our attorney, Mr. Frank Schwirtz of Bellevue Towa.

As a result of this conference we agreed that we
would sell the land to. you for a cash payment of
$30.00 an acre, subject to the existing lease now held
by Mr. Clyde Griffin of Newark

The selling price would therefore be $10,720.00 sub-
ject to the lease held by Mr. Griffin, which would be as-
signed to you. In order that you will be fully informed
as to the text of the lease, I am enclosing a copy thereof.

I am sending copies of this letter to both Mr. Clyde
Griffin and Mr. Barnev Young so that each will be fully
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informed of our intentions. It is hoped that if you are
still interested in buying the land at the above figure,
a satisfactory arrangement can be worked out between
you and the lessee, in order that the transaction can be
completed. * * *»

Edwards says this was only an offer of sale, which he
rejected, pointing out that the selling price offered in
the letter was $10,720, whereas the sale was actually con-
summated for an agreed sum of $10,150. Gibbons also
wrote a letter on the same date to Griffin, enclosing a
copy of the letter to Edwards, and stating:

453 #* *

So if Mr. Edwards wants to buy and can
work out the lease with you, we will let the land go.

In the event that Edwards does not want to buy,
we will probably place the land in some dealer’s
hands for sale, under the same conditions stated in Ed-
wards’ letter. * * *?’

The deposition of Gibbons, taken by interrogatories,
(the witness being in Rock Island, Illinois) was read
to the jury. Gibbons stated that he received a reply
from Edwards to his letter of January 16th, in which
Edwards offered $10,160 for the land (which offer was
later accepted), and that relative to the lease, Edwards
stated:

““The lease speaks for itself, and there is nothing
that can be done about it unless there is a non-compli-
ance of same.*””’

When questioned by cross interrogatories as to wheth-
er the terms of the sale agreement were different from
the original offer, Gibbons twice stated: ‘‘The selling
price was different.”” While it is true that Gibbons also
testified; ‘‘I personally never signed any lease or rati-
fied one in writing,® and to the best of my knowledge, nei-
ther did my brother or sister,’’ a pertinent fact was tes-

4+ Edwards stated he did not remember making such a statement,
and did not believe that he did.

5 The latter part of the answer was ruled out by the court as the
opinion of the witness.
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tified to by the witness in answer to the very next ques-
tion.

“CROSS INTERROGATORY NO. 11.

¢“When you and the other heirs of Dr. K. A. Gibbons
conveyed the lands to Mr. J. G. Edwards, was it your in-
tention and belief to convey same free of any lease on
the lands, and did you believe at the time you executed
the deed to Mr. Edwards that you were conveying same
free of any lease on the lands? Explain fully.

““ Answer:

¢¢Asis ascertained by Cross Interrogatory No. 6, Mr.
Edwards was furnished a copy of the lease during the
Initial negotiations, and the land was sold to him only
after receipt from him, Mr. Edwards, of affidavit stat-
ing that he was fully aware of the existence of said lease,
and that he assumed all the responsibility of the-lease.
Affidavit on file in Rock Island.”’ -

Thus, we find the following evidence on behalf of ap-
pellees: First, on January 16, 1956, Edwards was sent
a copy of the lease by Gibbons, and notified that the
sale of the property would be subject to the lease; sec-
ond, Griffin was notified by letter of the same fact;
third, according to Gibbons, Edwards had recognized
that he would have to buy subject to the lease, and
fourth, the only difference in the accepted agreement
and original offer was a reduction'in price. As stated,
there was ample evidence to warrant submission of the
issue of ratification to the jury.

Appellant contends that ‘the court erred in giving
its instruction V. Such instruction was as follows:

““You are instructed that under the law a lease by
a life tenant which does not take effect until after her
death, or which was not supposed to take effect until
after her death, would expire with her death unless you
find from a preponderance of the evidence that the lease
was subsequently ratified by the owners of the land or
someone acting as their agent.
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¢‘If you find by a preponderance of the evidence that
Mrs. Mina Gibbons executed a lease to the lands in ques-
tion prior to the time of her death in October, 1955, for
a period of five years beginning on January 1, 1956,
with the defendant, Clyde Griffin, and you further find
from a preponderance of the evidence that Cecil Gibbons,
acting as the agent of the heirs of Mrs. Mina Gibbons
and the heirs at law of Mina Gibbons and E. A. Gibbons,
did, prior to the date of the sale of said lands, to-wit;
the 23rd day of March, 1956, recognize and ratify said
lease, and the plaintiff Edwards had knowledge of such
ratification, you are instructed that ratification may he
by writing or by some other act or acts or word or deed
signifying acceptance of the terms thereof, then your
verdict would be for the defendants for the possession
of the property in question under the terms of the lease.”’
The portion of the instruction complained of related to
the court’s definition of ratification, viz., *‘you are in-
structed that ratification may be by writing or by some
other act or acts or word or deed signifying acceptance
of the terms thereof, then your verdict would be for
the defendants for the possession of the property in
question under the terms of the lease.”” Appellant par-
ticularly assails the use of ‘‘word”’, and such argument
is sound since the lease could not be orally ratified. No
general objection was made, and the specific objections
made did not go to that particular point. The record re-
flects that counsel for appellant stated: '

““We certainly object to that instruction; they are
dealing with a written lease; that is all anybody ever
furnished him; that is what the defendants have set out
and what they stand on.”’

Further objection was made by counsel as follows:

‘I call atiention to the court that there was no proof
whatsoever to show that the alleged ratification by Mr.
Cecil Gibbons to Clyde Griffin was ever communicated
to J. G. Edwards, and that Mr. Edwards had made
diligent inquiry as to the right or rights under which
the defendants Clyde Griffin and Barney Young were
in possession, and was advised that there was a lease
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executed by a life tenant who had died, and that he had
discharged all responsibility required of him by law as
to taking possession by him.”’

The first objection apparently is directed to the con-
tention that at the death of Mrs. Gibbons, appellees’
rights expired, and they became tenants by sutferance;
though it might also be construed that the objection went
to the fact that the lease itself showed no ratification.
As previously set out herein, objections on these grounds
are of no validity since ratification in writing was suf-
ficient, and the portion of the instruction dealing with
written ratification was correct. The second objection
to the instruction dealt with a contention that the al-
leged ratification of the lease was never communicated
to appellant. Neither. objection relates specifically to
the court’s instructing the jury that the contract could
be ratified orally.

Appellant argues that at any rate, there is noth-
ing in the record showing a ratification of the lease by
the other Gibbons heirs, and no evidence to establish
Cecil Gibbons as their agent or to show that he had any
authority to act for the other two. We find this con-
tention to be without merit. In the first place, cer-
tainly Edwards must have recognized that Cecil Gib-
bons was acting for his co-owners, for all of his nego-
tiations were entirely with Cecil. While Gibbons’ discov-
ery deposition was taken, no questions were asked by
either side as to his authority to act. In his letter to
Edwards of January 16th, Gibbons commented that
cex # % T again discussed selling our land in Inde-
pendence County, Arkansas, to you with my brother and
sister * * * However, the clearest evidence that
Gibbons had authority to act for his brother and sister is
the fact that they joined in the execution of the deed to
Edwards, though all negotiations had been carried on
entirely with Cecil Gibbons.

Finding no reversible error, the judgment of the
Circuit Court is affirmed.



