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Opinion delivered February 24, 1958.
[Rehearing denied March 24,1958]
CONSTITUTIONAL LAW—SPECIAL & LOCAL ACTS—CLASSIFICATION BY CITY
FORM OF GOVERNMENT. — Act fixing a 56-hour work week for
firemen in cities or towns having a commission form of govern-
ment held void as being special and local legislation since the

classification bore no reasonable relation to the purpose of the law
[Ark. Const., Amend. 14]. :

Appeal from Sebastian Circuit Court, Ft. Smith
District; Paul Wolfe, Judge; reversed and dismissed.

Pettus A. Kincanmon, City Atty., for appellant.

McMath, Leatherman & Woods and Dobbs, Pryor
& Dobbs, for appellee.

Georce Rose Smite, J. This is an action brought
by the appellees, members of the Fort Smith fire de-
partment, for a writ of mandamus to compel the city
commissioners to comply with Act 157 of 1957. The
decisive question is whether the statute violates the con-
stitutional prohibition against local legislation. Ark.
Const., Amendment 14. The trial court held the act to
be valid and issued the writ.

Before the passage of the act in question it was pro-
vided by general law that fire department employees
in cities of the first class should not be required to work

more than seventy-two hours a week, except in emer-
gencies. Ark. Stats. 1947, § 19-2104. Act 157 added
a proviso directing that in cities or towns having a
commission form of government with a full paid fire
department, no member of the department should he
required to be on duty more than fifty-six hours a week,
nor should there be a reduction in pay on account of
the shorter work week. It is stipulated that the parties
are not aware of any city except Fort Smith that is
affected by Act 157.
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It is settled by many decisions of this court that the
Constitution permits the General Assembly to resort to
classification if the varying treatment accorded to the
different classes bears a reasonable relation to the pur-
pose of the statute. We summarized the matter in
Jacks v. State, 219 Ark. 392, 242 S. W. 2d 704: ‘‘General
laws  often apply uniformly throughout the State, but
absolute uniformity is not essential in every instance.
Classification is permitted, but the differences in the im-
pact of the statute must be reasonably related to the
purpose of the law. Webb v. Adams, 180 Ark. 713, 23
S. W. 2d 617; Simpson v. Matthews, 184 Ark. 213, 40
S. W. 2d 991. Thus the legislature may restrict the
city manager form of government to the larger cities,
as there is less need for the system in small communi-
ties. Knowlton v. Walton, 189 Ark. 901, 75 S. W. 2d
811. But a statute which applies only to counties of a
certain population is local if relative population has
nothing to do with the subject-matter of the law. Siate
ex rel. Burrow v. Jolly, 207 Ark. 515, 181 S. W. 2d
479.”

Here the question is whether the form of city
government is a factor to be fairly and logically con-
sidered.in fixing the working hours of the fire depart-
ment. The appellees rely confidently on the holding in
McLaughlin v. Ford, 168 Ark. 1108, 273 S. W. 707, but
it is quite plain that that case, apart from the fact that
it was decided before the adoption of Amendment 14, is
not controlling here. There the legislature had original-
ly fixed the salaries of the board of commissioners in
cities of .the first class having that type of government.
By the amendment attacked in the McLaughlin case the
legislature increased the salaries of the commissioners in
cities having a population of 25,000 or more. We held the
act to be valid, even though it applied only to Fort
Smith, because it was so worded as to permit other cities
to come within its purview in the future. We adhere
to that view and do not intimate that Act 157 of 1957 is
a local law merely because Fort Smith is the only
city now affected by it.
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In the McLaughlin case, however, the classifica-
tion was in other respects so clearly reasonable that we
did not find it necessary even to discuss the point. The
act, it is true, applied only ‘to cities having a commis-
sion government, but that was unavoidable, as the sole
purpose of the act was to fix the salary of the commis-
sioners. Nor was it unreasonable to provide higher sal-
aries in cities having more than 25,000 inhabitants, for
the duties of the commissioners are undoubtedly more
extenswe in the larger cmes than in "the smaller- ones.

After careful study we-are unable to find any sub-
stantial connection between the.work week. of firemen
and the form of mumcxpal government. Doubtless many
consldelatlons, such as the health of the workman and
the occupational hazards' to whleh he’ 1s subgect must
be taken lnto account in arrlvmg at ‘the maximum, hotirs
of duty for a fireman. But we are at a- loss’ to see why
the dete1m1nat1on should” be controlled solely by .the
form of city. government It is not suggested that the
firemen’s duties or Worklng cond1t10ns in a city hav-
ing a board of commissioners are in any way dissimilar
to those in a city having a mayor and.city council or a
city: manager. ‘There béing no reasonable relation:he:
tween the classification and the purpose of the law, the
distinction must be deemed to be arbitrary:and to Vio:
late the p1oh1b1tlon agalnst ‘local leglsla’uon TR

‘We are urged to hold that the General Assemblv
should be permltted to experlment with new leglslahon
in a narrow  field before making it apphcable to the
state as a whole However des1rable we might thlnk
that course to be Amendment 14 contains. no evceptrox:{
to its positive | command “The General Assembly shal
not pass any local or spemal act '7 Tf this theory of ex-
perimentation weré accepted it is hard £6 sée what would
be left of the constitutional provision, for* every local
measure could be Just1f1ed on the ground -that it was
belno preliminarily tested. in.a’ restneted area.

Reversed and dlsrmssed

\ICFADDI\* J drssents
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-~ Eb. F. McFappi¥, Associate Justice, dissenting. - The
learned Circuit Judge wrote a splendid opinion in deciding
this case ds:he:did; and.I think the majority should have
affirmed his: 311dgment I eopy: p01t10ns of Judo"e Paul
Wolfé’s said opinion<:: ‘

g

w5

B In the oplnlon ot the couIt all of these obJectlolls were
thet in the casé of Nalley'v. I’hrockmorton 212 Ark. 525,
206 S. W. 2d 455. In fhat. case the pla1nt1ffs wele mem-
bers of the Little. Rock TFire, Department and they Sought
to for ce the Clty of thtle Rock to put into.effect the 72
hour week providéd for by Act ‘No. 240 of 1947 ..
The City of Little Rock raised the same obJectlons there
to avoid the 72-hour week.as are raised now by the City
of Fort Smith in. seeking to-avoid the 56 hour work week.
The Supreme Court of:Arkansas upheld the law cr eatmo’
the:72-hour standard and stated o

. “The fact that enforcement of a law of general apph—
cation to all. class1f1ed cities may, as a practical proposi-
tion, compel the appointment of additional firemen does
not 1ende1 the legislative mandate V01d for want of due
process, or for any other 1eason

. Furthermore, in the: C@tJ of Stuttgart v. Elms, Adwmr.,
220 Ark. 722, 249 S W.-2d 829, the Legislature had raised
the salary of the’ Muniecipal .J -udge of the City of Stuttgart;
and the City voiced the same objections as:are now raised
by the City of Fort Smith. The Supreme Court again said
that the argument of the City was without merit.

~The objection that Act 157 constitutes void local legis-
lation would pose a formidable legal-question but for the
reliance this Court places upon the decision in McLaughlin
v. Ford, 168 Ark. 1108, 273 S. W. 707. This case was de-
cided in 1925 prior to the adoption of  Constitutional
Amendment 14, but the considerations involved are identi-
cal with the prohibition raised by Amendment 14 for the
reason that if the Act under review in McLaughlin v. Ford
was local it would be unconstitutional as the then manda-
tory 30 day notice period of an intent to apply for a local
bill had not been given as required by Article 5, Section 25
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of the Constitution. Furthermore, McLaughlin v. Ford is
actually one of the recognized landmark cases on the sub-
ject of general versus special legislation and has been
cited many times in cases arising under Amendment 14.
See LeMaire v. Henderson, 174 Ark. 936, 298 S. W. 327
(1927) ; Blytheville v. Ray, 175 Ark. 1089, 1 S. W. 2d 548
(1928) ; Webb v. Adams, 180 Ark. 713, 23 S. W. 2d 617
(1929) ; Cannon v. May, 183 Ark. 107, 35 S. W. 2d 70
(1931) ; Board of Commissioners v. Wood, 183 Ark. 1082,
40°S. W. 2d 435 (1931) ; Street Imp. Dist. v. Hadfield, 184
Ark. 598, 43 S. W. 2d 62 (1931) ; Conway County v. Wil-
liams, 189 Ark. 929, 75 S. W. 2d 814 (1934) ; Parge, Treas.
v. Rodgers, 199 Ark. 307, 134 S. W. 2d 573 (1939); and
Murphy v. Cook, 202 Ark. 1069, 155 S. W. 2d 330 (1941).

In McLaughlin v. Ford a taxpayer sought to void an
Act of the 1923 Special Session of the Legislature on the
ground that it applied only to the City of Fort Smith, and
therefore was local in character. The act questioned
raised the salary of certain Fort Smith officials and was
passed as a direct amendment to Section 12 (the salary
provision) of Aect 13 of 1913. Act 13 authorized the com-
mission form of municipal government for Arkansas cities
and provided that upon adoption by the city concerned
that the officials thereof should be paid certain salaries.
The Amendment to Section 12 provided that cities having
a population of 25,000 or more should pay their officials
certain salaries, thus giving these officials a raise in pay.
In the suit which followed it was acknowledged that the
City of Fort Smith was the only municipality in the state
affected, for while there were other cities in the state
having a population of 25,000, Fort Smith was the only
one of this category which also had a commission form of
government. One of the two ultimate issues to be decided
then, as in the case at bar, was whether legislation directed
only to cities having a commission form of government
constituted local legislation where only one city was af-
fected. The decision was that such circumstances did not
invalidate the legislation. In so holding the Court said:

“To make a law general it is not necessary that it
should operate upon all cities and towns in the State; but
that it is sufficient if it applies to all towns and cities
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coming within the designated class . . . tosay thata
general law cannot be passed to govern and regulate cities
having a certain designated population or more, because
only one city of that class exists, is to hold that no law can
be passed to provide for future wants or necessities,
. . It may be, as contended by counsel for the plain-
t1ffs, that Fort Smith is the only city in the State which
falls within the provisions of the original act and the
amendatory act; but when the provisions of both acts are
considered, it will be readily seen that other cities may
come within the provisions of the act in the future.”’

The Court thus stated the ‘‘ prospeective in operation”’
test, as later applied to LeMaire v. Henderson, 174 Ark.
936, 298 S. W. 327, and other cases. Similar issues have
arisen in other states. In a case notably like this one
(Bawmhauer, et al. v. State ex rel. Smith, 240 Ala. 10, 198
So.272 (1940) decided by the Supreme Court of Alabama),
the legislature had passed an act granting salary increases
to firemen and policemen in incorporated cities governed
by a commission form of government created under a 1911
act. It was charged that the act was special legislation
and applied only to the City of Mobile, Alabama, which
was the only ecity having a commission form of govern-
ment. The Court dismissed the charge of special legis-
lation and upheld the act, saying:

““The Act of March 4, 1937, does not attempt to
classify cities as to population, but is a general act ap-
plicable to all cities that may eleet to adopt the commission
form of government under the Act of 1911. . . .7’

In a recent Texas case (Smith v. City of Austin, [Tex.
Civ. App.] 212 S. W. 2d 947 [1948]), a taxpayer urged that
certain collection laws under city government were invalid
because they were provided for by special law. The law
in question applied to ‘““Home Rule’’ cities only. The
Texas Court said:

““The legislature may classify similar subjects for
legislative purposes so long as the classification is reason-

able and not arbitrary. Legislative classification of cities
or towns according to the mode of incorporation, i.e., by
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special law, general law, and by adopting Home Rule ¢har-
ters, has been long recognized aud-upheld 7 :

Smnlally, in the case at ba1 the . Arkansas Legis-
lature chose to cla531fy cities” dccor ding to their mode of
111001p01at10n and any c1ty incorporating as 4, commis-
sion form of government is covered by ‘Act 157. In Devlin
v. Coopér, 125 N. J. L. 414, 15 A. 24 630, 1940, the act in
questlon made different pr ovisions for certain officers of
municipalities, depending upon whether the mumc1pahty
had accepted or adopted certain state provisions relating
to civil service. The effect of the act was that one result
‘would come about in tenure in office if civil service regu-
lations had been voluntarily accepted by the city and an-
other result if not: It was argued that the diserimination
made’ the act special legislation. Said the Court:

‘“But the statute in question does not evidence the
speciousness in generalization that is the deciding factor in
the determination of unconstitutionality in issues of this
character. It is well established that statutes may be op-
erative and limited to specified types of municipalities.

The Legislature is given considerable discretion
in this respect. There is undoubted legislative power to
classify and differentiate among municipalities through
the voluntary acceptance of the privileges and limitations
of the Civil Serviee Act by some, while 6thers choose to

stay outside the act. . . . That is a right open to all
munieipalities if they wish to exercise it, so that it is gen-
eral, not special. . . . The power to make classifi-

cations is original with and equivalent with the power to
confer attributes on the classifications.”’

The case at bar is an excellent example in concrete
form of the language just quoted. Other cities in Arvkan-
sas have the right open to them to become commission
cities, just as the legislature has the power to confer at-
tr 1butes on the various classes of Arkansas cities which it
has created.

It may also be said that Act 157 should have been
passed as an amendment to Act 13 of 1913. Certainly it
would not have-heen construed as a local exemption to that
Act under the holding in McLaughlin v. Ford, supra, but
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in any event it does not appear proper for the judiciary to
sit in judgment upon the paths the legislative branch
elects to follow within.its own chambers; at least we
should not.do 5o in the absence of a clear violatmn or mani-
fest abuse of the legislative process. In this connection our
Supreme Court has-said that in classifications as a:basis
for the enactment of laws, the Legislature must.be allowed
a wide latitude-of discretion and judgment. Knowlton v.
Walton, 189 Ark..901, 75 S. W. 2d 811; Bollmgef v: U at-
som, 187 Ark 1044, 63 S VV 2d 642. . -

4 Thele aIe, of c0u1 se, many cases ‘on the, subjec‘L of
logal acts, but a review of them fails to dlslodge the valid-
ity of the analysm of J ustice Hart i in the McLaughlin case
and the supporting cases c1ted fmm 0the1 Juusdmtlons
Thls is not_‘‘one mile fr om the comt house” legislation
as in Conway Co. Bmdge Dzstmct V. T/Vzllmms, 189 Alk
929, 75 S. W..2d 81-1 mor is it, apart f10m the long sane-
tioned type. of leglslatlon whlch has been fr equently utll-
ized by the: Leglslatme and appr oved by the.conrts. - In
this connectlon it, should be noted that since; the passing of
the 1913 Act authonmng a commission form of .Govern-
ment that the practice of dr aftmo lecrlslatlon s0 as to per-
tain only to cities having a commission form of govern-
ment has been an, unchallenged legislative practice. There
are many acts pertaining to the City of Fort Sm1th that
would be jeopardized with far reaching consequences by
overturning what has thus been long dccepted as a lawful
approach. In the absence of cogent reasons which are
lackmg here surely such a long established custom should
not be i ignor ed and abr uptly condemned without any f01 m
‘of caveat.” *

As a’mattef -of courseé throughout the consideration
of the-questionsspresented:herein:the Court has: borne in
mind the presumption that the Legislature properly-exer-
cised its authority, and where it is doubtful svhether the
‘Act violated the Constitution; the:doubt must be Tesolved
in favor of the constltutlonahty of the' Act. Board of Com-
missioners of Red River Bridge Dzstmct V. Wood 183 Ark.
1082, 40 S. W..2d 435 Buzbee v. Hutton 186 Ark. 134, 52
S.W. 2d 647; Bollznger v..Watson; 187 Ark. 1044 63 S. W'
2d 642.
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Lastly, the Court would like to point out that while it
is sympathetic with the problems of bhoth the firemen and
the City Commission, that the question of whether the
firemen should or should not be given a raise or whether
the city has or has not the money to pay an increase is not
for this Court to decide in passing on this case. Our law
1s plain that the Legislature has supreme authority in this
field when it elects to act, and as judge I am bound by the
law. It follows that the only questions open for this court
to pass upon in this case have to do with legal technicalities.
In announcing this decision, I feel obhgated to state that
I do not feel that the law should be as it is, for it tends to
deprive the people of the city of the right to manage their
own household. In my private judgment the pay of city
employees and the city’s financial affairs are both purely
local matters which the taxpayers of the city should be al-
lowed to pass on without outside directions. But this is not
the law of the land, and I am bound by a higher principle
which is universally recognized as sound, the principle that
judges of courts are not to consider the wisdom of legis-
lation nor let their private judgment interfere when pass-
ing upon the constitutionality of legislation.

I cannot improve on Judge Paul Wolfe’s opinion; so
I adopt it as my dissent.



