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WiLLiaMsoN v. (FARRIGTUS.

5-1454 310 S. W.2d 8

Opinion delivered February 17, 1958.

AUTOMOBILES — PEDESTRIANS, RELATIVE RIGHTS OF. — The relative
rights of pedestrians and motor vehicles in a public street are
equal, and each is obliged to act with due regard to the other.
AUTOMOBILES—PEDESTRIANS, “JAYWALKING” AS CONTRIBUTORY NEG-
LIGENCE.—A pedestrian has a right to cross a street diagonally in
the middle of the block, or elsewhere than at a crossing, subject
to the duty of making reasonable use of his senses in order to ob-
serve impending danger, though he may rely to some extent on the
motorist exercising reasonable care, and whether he is in the exer-
cise of ordinary care in so doing is usually for the jury.
AUTOMOBILES—PEDESTRIANS, LIABILITY OF MOTORIST TO “JAYWALK-
ER” — WEIGHT & SUFFICIENCY OF EVIDENCE. — “Jaywalker” while
crossing street in middle of block diagonally from left to right of
motorist was hit and injured by motorist who was traveling in
outside lane of four lane street with his view to the left being ob-
structed by another vehicle traveling in the same direction and
without having his car under such control as to be able to avoid
the accident. HELD: The evidence was sufficient to sustain trial
court’s verdict {sitting as jury] in favor of the “jaywalker”.
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4. DAMAGES—PERSONAL INJURY—EXCESSIVE OR INADEQUATE VERDICT.
—$8,961.85 verdict for man with life expectancy of 5 years, who
was confined' to bed at home and in hospital for 8 “months, and
whose med1ca1 and drug bills amounted to $1,961.85; held not ex-
cessive. : .

Appeal from . Pope Clrcult Comt Au(hey Stmzt
Judge affirmed. -

' John G. Rye, for appellant

' Rwhard Mobley and Williams & Gardner for ap-
pellee.

J. Seasor~y Howrt, Associate Justice. Appellee,
Garrigus, brought this suit to recover damages for per-
sonal injuries which resulted when he was struck by an
automobile driven by appellant, Williamson. Appellant
denied any liability, alleging as a complete defense and
bar, contributory negligence of appellee. By agreement
a jury was waived and trial was had before the court,
sitting as a jury, which resulted in a finding and judg-
ment for appellee in the amount of $8,961.85. This ap-
peal followed.

For -reversal appellant contends that the evidence
shows that he was free from any negligence, that ap-
pellee was guilty of contributory negligence barring
any recovery, and that the verdict was excessive.

The testimony shows that appellee was walking di-
agonally across Main Street in Russellville between
street intersections, or ‘‘jaywalking’’ as it is sometimes
called, when he was struck by appellant’s car. A fair
summation of the facts we think, is contained in the
following findings and conclusions of law of the trial
court: ‘‘. . . defendant (appellant) Williamson, in
driving south on Arkansas Avenue, turned smmltane-

ously with another car, not: identified, being driven
north from South Arkansas Avenue into Main Street.
That according to defendant’s (appellant’s) testimony,
the two cars traveling to the West, were at least at the
point of the accident, almost abreast. Defendant ( appel-
lant) stated that his car was about half the distance
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of ‘the other car to the rear, and that about one yard
separated the two cars, north and‘south! In response
to question asked by his attorney, Mr. Williamson stat-
ed that his view to the left was obstructed.  Other wit-
nesses testified 'that just prior to- the accident, the pre-
ceding car was- about 10 or 15 feet in, the, front of the
Williamson car. Based upon the test1mony of the de-
fendant (appellant), who was in a better Pposition to ob-
serve the true physmal condltlons and. locatlon of the
two cars, assuming there were two cars, than that of
other w1tnesses Who were a con31derable dlstance away,
defendant’ (appellant) from the pomt of turning from
Arkansas-Avenue into Main ‘Street, traveled a consider-
able p01t10n of dlstance, Just beh1nd the second car he
testified to,’ ‘or almost parallel “1th the car d11ven 1o his
left. Acceptmg thls testlmony as true, defendant con-
tinued to drive with his - view to the left obstlucted and
at the rate of speed he was derlng, 20 to 25 ‘miles an
hour; did not have his’ car under, such control as to be
able' ‘to avoid the “accident.*. * * He (appellant)
placed his car to the right of the car Just precedlno“ him,
about ayard 1nterval betvseen the two cars . . . ‘I
would say that " the "front of my car was about even
with the middlé of h1s (second car) ’ Defendant (ap-
pellant) also stated in’ response to questlon by the court
that pla1nt1ff Garrlgns stepped from in front of west
bound ecar to his left in front of \V1ll1amson car . . .
Mr. Garrigus was an old man, moved very slowly Wlth
a shnffhng walk, and if the two cars were ‘traveling
parallel or partlally parallel as described by defendant
(appellant), without any decrease in speed of either car,
to-have moved into the.lane traveled by defendant (ap-
pellant), plaintiff (appellee) would have (had) to jump
or to say the least, moved rapldly from the front of the
other car.

“Mr. Charles Wilson testified: ‘I didn’t see any
cars until I saw this car down in front of the court-
house, the first I saw, and Unecle John (plaintiff-appel-
lee) came out . . . it seems like . . . he walks
kind like (indicating) and he was trying to get out of
the way of the car, is the way it looked to me.” From
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this testimony, as given, plaintiff (appellee) appar-
ently saw the Williamson car and sought to avoid being
struck. The ‘other car’ apparently was not seen by Mr.
Wilson. The weight of the testimony, however, rather
sustains the finding that there was a second car.

““Viewed from the whole of the testimony heard in
the trial, it is the finding of the court that defendant
was guilty of negligence in the manner of the operation
of his automobile immediately prior to and at the scene
of the accident. In examining the testimony of defend-
ant (appellant), which has been transeribed for the bene-
fit of the court, in no particular does he testify that he
was keeping a constant lookout as required by law.
It may be assumed of course that defendant was look-
ing ahead, but apparently not laterally. While defend-
ant (appellant) testified that he was not exceeding the
speed limit, it would not necessarily follow that under
the existing conditions he was justified in driving at
the legal rate of speed. Cars were parked on the north
side of Main Street. Sufficient room remained north
of the center line to permit two lanes of travel, but the
right portion of the street would be limited and would
require careful, prudent driving. Motorist, under the
existing conditions attendant on one of the main trav-
eled streets would be required to anticipate the pres-
ence of pedestrians, and this would require a constant,
continuous lookout.”” It appears that due to loss of
memory, appellee was unable to testify in this case.

The relative duties of the pedestrian and motorist,
in circumstances such as are presented here, have many
times been announced by this court, both have equal
rights in the use of streets and highways. Motorist, in
operating automobiles, must keep a constant lookout to
avoid injury to pedestrians, see Northwestern Casualty &
Surety Co.v. Rose,185 Ark. 263,46 S. W. 2d 796 ; and, must
anticipate the presence of pedestrians on streets and exer-
cise reasonable care to avoid injuring them, see Morel v.
Lee,182 Ark. 985,33 S. W.2d 1110; Self v. Kirkpatrick, 194
Ark. 1014, 110 S. W. 2d 13; Pate v. Fears, 223 Ark. 365,

265 S. W. 2d 954; Black & White, Inc. v. Fisher, 224
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Ark. 688, 275 S. W. 2d 876. Pedestrians are required
to exercise ordinary care for their own safety. As to
the duties and care required of a pedestrian in crossing
a street, Blashfield Vol. 24, Sec. 1452, states the rule
as follows: ‘“A pedestrian has a right to cross a street
diagonally in the middle of the block, or elsewhere than
at a crossing, subject to the duty of making reasona-
ble use of his senses in order to observe impending dan-
ger, though he may rely to some extent on the motorist
exercising reasonable care, and whether he is in the ex-
ercise of ordinary care in so doing is usually for the
Jjury . . . A pedestrian so crossing the street is un-
der no duty to anticipate any action on the part of the
motorist that will imperil his safety . . . or that
the car is not being run at a controllable speed. In
such situations, as in other cases, the right of the pe-
destrian to assume that the motorist will not violate
traffic regulations may affect the question of his negli-
gence.

‘A person, crossing a street in a diagonal direction,
at a place where there is no crosswalk, is not negligent
as a matter of law in failing to look continually for au-
tomobiles approaching from behind, as there is no fixed
rule that he must turn and look back, but whether he does
so depends on the circumstances in the particular case,
and, while he must be alert, where he should look de-
pends upon the law of the road, the current or traffie,
his means of observation and local conditions.”’

In Am. Jur. Prud. Sec. 762 of Vol. 5A, the textwrit-
er says: ‘“Where a pedestrian is forbidden by law to
cross a street or highway between intersections it is gen-
erally held that the mere violation of the statute
or ordinance will not necessarily operate as a bar to re-
covery. Such question as the proximate cause of the ac-
cident . . . . may make the issue one of fact for the
Jury to decide in light of all surrounding circumstances.’’

In a very recent case, Pate v. Fears, 223 Ark. 365,
265 S. W. 2d 954, we have set forth and defined the rela-
tive rights and duties of pedestrians and motorists in
circumstances such as are presented here, where we
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sald: ““There are- many decisions of this court defining
the relative rights and duties of pedestrians and drivers
of automobiles using the.public streets and highways.
Both have a right to use the streets and are required
to exercise ordinary care-for their own safety and the
prevention of ‘injury to others . . . this court said
in Northwestern Casualty & Surety Co. v. Rose, 185 Ark.
263, 46 'S. W. 2d 796, ‘It is the well-settled rule that the
duty rests upon the driver of an automobile to exercise
ordinary care in its operation, and in the exercise of
such care it is-his duty to keep ‘a constant lookout to
avoid injury to others.” This is particularly incumbent
upon him when driving on-the street-of a city in order
to-avoid injury to pedestrians,-as he should anticipate
their presence upon such streets and their equal right
to their use.” In Morel v. Lee, 182 Ark. 985,33 S. W. 2d
1110, the court said, ‘Ordinary care, however, is a rela-
tive - termi, its interpretation depending upon -the facts
and circumstances of each particular case; and, although
drivers of automoblles and pedestrians both have ’che
11ght to use the streets, the fonner must antlclpate the
p1esence of the latter and exercise reasonable care to
avoid injuring them, care commensurate with the dan-
ger reasonably to, be ant1c1pated’ ’» In the case of Black
and White, Inc. v. Fisher, 224 Ark 688, 275'8 W. 2d
876 we said: ‘““The relative rights of pedestrians and
motor vehicles in a public street are equal, and each is
obhged to act with due regards to the other. Neither
is called upon to anticipate negligence of the other.”
As indicated, we think there was substantial evidence
presented, when considered in the light most favorable
to appellee, as we must, to support the findings of the
trial court to the effect that the proximate cause of the
collision and injuries to appellee was due to the negli-
gence of appellant, and not to appellee’s negligence.

On the question of excessiveness of the verdict, lit-
tle need be said. Of the amount of damages allowed
appellee ($8,961.85) it appears that $1,961.85 was for
medical care, hospitals, nursing, drugs, ete., $2,000 was
for loss of earnings and $5,000 was for the permanent
injury, pain suffered and mental angunish. It was un-
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disputed that the.life expectancy of appellee was five.
years. At the. time of the injury he was 84 years-of
age, and receiving :$105 per month, .$50. of this. amount
was -retirement pay paid by the 01ty and $55 paid- to
him as night watchman.by the merchants: of Russell-
ville. -It appears undisputed that appellee was serious-
ly injured in June .1953. .Medical testimony:shows that.
his injuries were. painful and permanent.. He suffered
a fractured leg; a broken arm, abrasions and other. bod-
ily injuries. He was confined to a hospital about 215
months and at his home in bed for 51% months there-
after. His physician testified that he would continue
to suffer in the future and that his injuries were per-
manent. In cases of this-nature we are afforded no def-
inite yardstick by which to measure damages and the
amount awarded must, therefore, be left to the sound
diseretion and Judgment of the jury, or the: court sit-
ting as a jury, based upon the evidence in the case. The
amount so awarded cannot be disturbed by this court
as excessive if we find any substantial evidence to sup-
port it. *We reannounced the rule on measure of dam-
ages in Hot Springs Street Railway Co. v. Hill, 198
Ark. 319, 128 S. W. 2d 369: “The measure of damages
fora physmal injury to the person may be broadly stated
to be such sum, so far as it is-susceptible of.estimate
in money, as wﬂl compensate plaintiff for all losses,
subject to the limitations imposed by the doctrines of
natural and proximate ‘consequences ‘and of certalnty,
which he has sustained by reason of the injury, includ-
ing compensation for his pain and suffering, for his loss
of time, for medical attendance and support during: the
perlod of his disablement, and for such permanent in-
Jury and contlnumg dlsablhty as he had sustained. Plain-
tiff is not limited in his recovery to specific pecumary
losses as to which there is direct proof, and it is ob-
vious that certain of the results of a personal mey
are insusceptible of pecunla1y admeasurement, ' from
which it follows that in this class of cases the amount

of the award rests largely within the discretion of the
jury, the exercise of which must be governed by the cir-
cumstances and be based on the evidence adduced, the
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controlling principle being that of securing to plaintiff
a reasonable compensation for the injury which he has
sustained.”” When we consider appellee’s reduced earn-
ing capacity, his permanent injuries with attendant pain
and suffering, we do not find the verdict excessive. It
is also significant to note that at the time of the trial in
June 1957 appellee had already lived 414 years aft-
er his injuries, or about six months short of his life ex-
pectancy. ‘

Affirmed.



