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Housixe Avrsority oF Crty oF BLYTHEVILLE [228
v. C1TY OF BLYTHEVILLE.

Hovusixg Aursority or City or BLYTHEVILLE .
City oF BLYTHEVILLE.

5-1461 310 S. W. 2d 222

Opinion delivered February 24, 1938.

STATUTES — CONSTRUCTION — SEWER CHARGE AS TAX OR SPECIAL AS-
SESSMENT.—Sewer charges as fixed by city ordinance held not a
tax or special assessment within the meaning of Ark. Stats., §
19-30217.

CONTRACTS—CONSTRUCTION OF HOUSING AUTHORITY CONTRACT WITH
REFERENCE TO FACILITIES TO BE FURNISHED BY CITY.—Housing Au-
thority contracts combined an agreement upon the part of the city
to the effect that it would not undertake to impose or levy or
charge any taxes or special assessments, with the further agree-
ment that it would furnish to the Authority without costs or
charge the usual municipal services and facilities, which are or
may be furnished without cost or charge to other dwellings and
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inhabitants in the city, including but not limited to: Fire, police
and health protection and services—garbage—, and sewer services.
HELD : It was the intention of the parties to furnish sewer serv-
ices and facilities free to the Housing Authority only so long as
such services and facilities were furnished free to the other in-
habitants.

Appeal from Mississippi Chancery Court; Chicka-
sawba District; W. Leon Smith, Chancellor; affirmed.

Taylor & Sudbury, for appellant.
Marcus Evrard and James M. Gardner, for appellee.

J. SeaBory Horr, Associate Justice. In 1914 the
City of Blytheville created Sewer District No. 1 and is-
sued bonds for funds to pay. for this improvement.
These bonds were duly paid together with all indebted-
ness of the Distriet by 1937. In 1955, the City of Blythe-
ville, by proper ordinance authorized the construction
of a central sewer system, by enlarging, extending and
improving District No. 1. By this ordinance and a
later amendment, rates for sewer service were set at
$1.80 per month. This sewer system was constructed,
bonds were sold in the amount of $850,000 to cover costs
and services commenced.

On March 12, 1940, appellant, Housing Authority
(hereafter referred to as ‘‘Housing’’) was created by
the City of Blytheville under the provisions of Secs. 19-
3001 — 19-3074 Ark. Stats. 1947. In 1941 the City
and Housing entered into a cooperation agreement un-
der the terms of which Housing was to erect a low rent
housing project in the City. Under this agreement ap-
pellee, City, agreed that it would ‘‘not levy, impose or
charge any taxes, special assessments, service fees,
charges or tolls against the project or against the Au-
thority or with respect to the project and that it will
furnish without cost to the Authority and the tenants
of each project the usual municipal services and facili-
ties which are or may be furnished without cost or charge
to other dwellings and inhabitants in the City, includ-
ing but not limited to fire, police and health protection
and service, street maintenance and repair, garbage,
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trash and ash collection and disposal, street lighting on
public streets within any project and the boundarles
thereof and sewer services.”” Housing er ected 80 units
under this agreement.

Later, in March 1950, a second agreement was en-
tered into, by the terms of which the City agreed
‘“without cost or- charge to the local Authority or the
tenants of such project (other than Payment in Lieu
of Taxes) to furnish or cause to be furnished to the local
Authority and the tenants of such project (I) the
public services and facilities which are at the date
hereof being furnished without cost or charge to other
dwellings and inhabitants in the City, 1nclud1ng but not

limited to: educational. . . and services; mainte-
nance and repair of . . . sewer and water systems;
adequate sewer service for such pro;]ect . . . and

(IT) also such additional public services and facilities
as may from time to time hereafter be furnished with-
out cost or charge to other dwellings and inhabitants in
the City.”” Thereafter Housing erected and completed
128 additional dwelling units. Housing was among those
in the City which derlved benefit and used such sewer
services, but it refused to pay for such services ($1.80
per month) whereupon appellee sued to recover from
Housing a judgment (in a sum certain) for the amount
due. From a judgment in favor of appellee (city) is thls
appeal. -

The facts are not in. dispute, the reasonableness
of the rate is not an’ issue, nor the fact of using
such services. For reversal appellant relies on these
two points: ‘1. Appellant contends that the Decree of
the lower court is contrary to the provisions of Act 298
of the General Assembly of the State of Arkansas for
the year 1937 which exempts Housing Authority from
the sewer charge. 2. Appellant contends that the De-
cree of the lower court is contrary to the written cooper-

ation agreements of the Housing Authority and the
City of Blytheville exemptmg Housing Authority from
said sewer charge.”’
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The parties agree that the sole question pre-
sented is whether the Housing Authority is liable for
the monthly charge of $1.80 for each of its dwelling
units occupied. Sec. 19-3027 Ark. Stats. 1947 provides:
“Tax exemption — Payments in lien of taxes.—The
property of an authority is declared to.be public prop-
erty used for essential and exclusively.public and gov-
ernmental purposes, and not for profit, and such prop-
erty and an authority shall be exempt from all taxes
and special assessments of the State of any -State-Pub-
lic Body thereof; provided, however, that in lieu of
such taxes or special assessments, an authority may
agree to make payments to a State Public Body for im-
provements, services and. facilities furnished -by such
State Public Body for the benefit of a housing project,

7 f‘State Public Body’’ includes-a city, munici-
pal cmporatlon dlstnct ‘or other subd1v131on of the
State. : - :

The determination of the issue here pre_sented
must turn upon the proper construction -of the above
sections of the two cooperation contracts between the
City and Housing. The trial court found,—and we think
correctly,~—that the charge of $1.80 fixed by the Sewer
Ordinance of 1954 did not constitute a tax or an assess-
ment within the meaning of the pertinent Se‘etion 19-3027
above, but was, in fact; a proper sewer service charge.
First, we point out that since these two cooperation
agreements were prepared by the Housing Authority it
is a well settled rulé that any doubtful language used
in these contracts should hé construed agamst the party
who prepared them.

"In analyzmg and 1nterp1et1nor the meamng of the
two provisions, above, the first, in the 1941 cooperation
agreement, and the other in the 1950 agreement, the
trial conrt in its findings used this language: ‘. .
the first.contract . . . combines an agreement upon
the part of the city to the effect that it will not under-
take to impose or levy or charge any taxes or special
assessments, with the further agreement that it will fur-
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nish to-the Authority without cost or charge the usual
municipal services and facilities, ‘which are or may be
furnished without cost or charge to other dwellings and
inhabitants in the city, including but not limited to: fire,
police and health protection and' services — garbage —,
and sewer services.” . . . (The first cooperation
agreement) . . . undertakes to cover in one sen-
tence, an agreement to the effect that the city will not,
for a specified time, levy, impose or charge any taxes,
special assessments, service fees, charges or tolls against
the property or against the Authority or with respect to
the project. And then without punctuation and contin-
ued in the same sentence, undertakes to obligate the city
to furnish, without cost or charge to the Authority or
the tenants thereof, the usual municipal services and
facilities which are or may be furnished without cost
or charge to the other dwellings and inhabitants in the
city and in this connection, includes garbage and sewer
services.

““It is plain, therefore, that the author of the con-
tract intended to include . . . the legal exemptions
for taxes and assessments and that the first part of
the sentence has reference only to this statutory exemp-
tion and that the second part of the sentence under-
takes to provide an agreement to furnish certain serv-
ices free of charge . .. It does not appear to the
court that the language used is susceptible to the inter-
pretation or construction that the municipality intended
to furnish free of charge at all times specified in the
contract such services and facilities as were being fur-
nished without cost or charge to other dwellings and
inhabitants in the city. Any other construction would
render the use of the words, ‘Or may be furnished with-
out cost or charge’ superfluous and meaningless. The
proper construction to be placed upon the language used
1s that the municipality agreed to furnish such usual
services and facilities that were then being furnished
without cost or charge to other dwellings and inhabitants
in the city or that might be furnished free of charge in

the future. In other words, it cannot be said that the
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parties intended to discriminate and furnish such essen-
tial services in the future free of charge if it should
become necessary to charge the other dwellings and in-
habitants of the city for similar services and facilities.

‘‘The provisions of the contract of 1950 and the
language used therein makes it clearer that such was
the intention in the first contract as well as in the sec-
ond . . . (These provisions) obligate the munici-
pality to furnish without cost or charge, (1) The:spe-
cial services and facilities which were at that time being
furnished without cost or charge to the other dwellings
and inhabitants of the city, including garbage, trash and
ash collection and disposal and adequate sewer services,
and (2) Such additional public services and facilities as
may, from time to time hereafter, be furnished without
cost or charge to other dwellings and inhabitants in the
city.

““The court is likewise of the opinion that the lan-
guage here used means simply that it is the intention
of the parties to place the Housing Units and the oc-
cupants thereof in the same p051t10n relative to public
services and facilities as the remalmng inhabitants of
the city and to furnish public services and facilities free
only so long as such services and facilities are furnished
free to the other inhabitants of the city.”’

Based on the above findings, a decree was entered
against Housing in the amount of $1,634.40. We affirm
that decree.

McFaopiw, J., dissents.




