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LESLIE V. MILLS. 

5-1396	 307 S. W. 2d 541


Opinion delivered December 9, 1957. 

i. BOUNDARIES—ADVERSE POSSESSION —WEIGHT & SUFFICIENCY OF EVI-
DENCE.—The trial court accepted the appellant's claim of adverse 
possession as to southern portion of boundary, but fixed the north-
ern point according to a true point fixed by survey. HELD: Since 
the court accepted appellant's claim of adverse possession as to 
part of old fence line, he should have accepted it as to all of the 
old fence under the circumstances. 

2. HIGHWAYS — ESTABLISHMENT BY PRESCRIPTION — WEIGHT & SUFFI-
CIENCY OF EVIDENCE. — Trial court's finding that the full width 
of street (including 13 feet off of appellant's land) had been used 
adversely by the public for more than 7 years, held sustained by 
the evidence. 

3. HIGHWAYS—ESTABLISHMENT BY PRESCRIPTION—DEAD-END STREETS• 
—Appellant's contention that there could be no prescription of the 
land in controversy because the street was not a through passage-
way, held without merit. 

4. HIGHWAYS—ESTABLISHMENT BY PRESCRIPTION—PERSONS ENTITLED 
TO CLAIM.—Contention that appellee could not assert the right of 
prescriptive usage for others, even if valid, held obviated by the 
fact that a bona fide user of the street in question was permitted 
to intervene in the litigation. 

5. PARTIES—INTERVENTION—DISCRETION IN COURT. — Action of trial 
court in permitting user of street to intervene in action wherein 
the prescriptive rights of the public to the street were in question, 
held not error even though much of the testimony had already 
been taken, since the intervenor adopted the pleadings already 
filed.
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• Appeal from Bradley Chancery Court; James Mer-
ritt, Chancellor; affirmed in part and reversed in part 
with directions. 

Tom Haley and D. A. Bradham, for appellant. 
DuVal L. Purkins, for appellee. 
PAUL WARD, Associate Justice. There are two main 

issues presented by this appeal. One is the establish-
ment of a north and south boundary line between the 
properties of the parties. The other concerns the es-
tablishment of a street by public usage. 

One. Appellee owns land, in the shape of a paral-
lelogram, in . the northeast quarter of Section 7, Town-
ship 13 . South, Range 9 West, and appellant owns land 
adjoining if . on the west, being in the northwest quarter 
of .said section 7. The south boundary lines of both par-
cels of land .are on the same east and west line. 

The court was asked to determine the north and 
south boundary line between the two parcels of land be-
gimiing at the common south property line and ex-
tending north approximately 420 feet. 

Appellant claims that his east line has been fixed 
by adverse possession. Just a few days before this liti-
gation began appellant built a new fence where he con-
ceived the line. should be. He said he built the new fence 
where an old fence had existed for much more than seven 
years, and that he and his predecessors in , title had oc-
cupied to the old fence. We deem it unnecessary to set 
out the testimony regarding adverse possession, because 
the court held it sufficient (as to part of the line) and 
appellee has not appealed on that point. Particularly 
the court held that the southern portion of the said 
boundary line coincided with the fence erected by ap-
pellant. 

The only fault appellant finds with the line fixed 
by the court relates to the northern portion. The court 
did not accept all of the fence, but found the north end 
of the said boundary to be the true point fixed by a pre-
vious survey. This point fixed by the court is seven or
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eight feet west of the north end of the fence erected by 
appellant. In this we think the court was in error. As-
suming that the point fixed by the court was indeed the 
true corner, yet it had no bearing on appellant's claim 
of adverse possession. There was testimony that appel-
lant built the new fence entirely on the line where the 
old fence had been located, and there was no testimony 
to the contrary. Since the court accepted part of the 
fence he should, under the above facts, have accepted 
all of it. 

Appellee, on cross-appeal, says the court made an 
obvious error in running the said boundary line a few 
feet too far south. We have examined the testimony in 
this connection and think it sustains appellee's conten-
tion. It is noted too that appellant makes no objection 
to the proposed change. 

Two. The other issue, relative to the street or pas-
sageway, concerns what is referred to as Hazel Street. 
The strip of land in controversy, for clarification, may 
be described as follows : Beginning 13 feet north of the 
south end of the boundary line between these parties as 
discussed heretofore, run west (parallel with the south 
line of appellant's property) approximately 450 feet to 
highway No. 15 (also an extension of the Main Street of 
Warren), thence south 26 feet, thence east 450 feet more 
or less to a point, thence north 26 feet to the point of 
beginning. The south half of this strip of ground was 
owned by one,Helen N. Harris and the north half was 
owned by appellant. 

This controversy arose when appellee attempted to 
open up the above strip of land for a street to connect 
with a road or street which he had built east to Myrtle 
Street. All this property is adjacent to the south bor-
der line of the Town of Warren, and to the casual ob-
server appears to be a part of the town. 

After hearing testimony the trial court found and 
declared the above strip of land to be a street by pre-
scription except "as to the east 70 to 100 feet." As to 
the latter portion the court found that it has never been
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used by the public, and from this part of the finding 
no one has appealed. . 

Appellant's main contention against the trial court's 
finding is that it is not supported by the testimony. We 
do not sustain appellant in this contention. 

It must be remembered that the locale of this prop-
erty and street is practically a part of Warren, and that 
there are numerous residences close by. Three or four 
dwellings are located on the north side of "Hazel 
Street" and a like number on the south side and the peo-
ple living in these houses use the street to get to Main 
Street or Highway No. 15. Also located in the street 
are utility poles. The testimony indicates that this strip 
of land in question has been used as a public street for 
over 35 years. In fact it would seem that Helen N. Har-
ris intended for her strip of ground to be used as a street 
for she knew the purpose of this suit and although she 
was a witness, she made no objection. Appellant is bound 
to have known this portion of the " street" was being 
used as an outlet to Highway No. 15, because some of 
the users lived in- dwellings located on his land. There 
is, we think, sufficient evidence to sustain the trial court's 
finding that the full width of the street (including 13 
feet off of appellant's land) had been used adversely 
by the public for more than 7 years. 

There is no merit in appellant's objection that the 
" street" is not a through passageway. This conten-
tion has been rejected by this court. See Robb Rowley 
Theaters Inc. v. Arnold, 200 Ark. 110, 138 S. W. 2d 773. 

Appellant says appellee caimot assert the right of 
prescriptive usage for others. Even if this were a valid 
objection it is obviated by the fact that Charlie Parnell, 
who lives just south of and uses Hazel Street, intervened 
in the litigation, and he certainly had an interest in 
seeing that the street was kept open. 

In the above connection, appellant asks us to reverse 
the trial court because it was error to allow Charlie 
Parnell to intervene on his own oral motion after much 
of the testimony had been introduced. We do not agree.
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Parnell was permitted by the court -to -intervene and 
adopt the pleadings of appellee. We are unable to see 
how this in any way prejudiced the rights of appellant, 
especially since he made no request to introduce addi-
tional testimony. A similar intervention was approved 
where no prejudice was shown, in the case of Laman v. 
Moore, 193 Ark. 446, 100 S. W. 2d 971. 

. While we are affirming the decree of the trial court 
in so far as it relates to "Hazel Street," we do not mean 
hereby to foreclose the rights, if any exist, of persons 
who are not parties to this litigation. 

In accordance with the above views, the decree of 
the trial court is affirmed in part, and reversed in part 
with directions to enter a decree consistent with this 
opinion. 

GEORGE ROSE SMITH, J., dissents in part.


