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McCoNNELL v. STATE.

4876 302 S. W. 2d 805
Opinion delivered June 10, 1957.
[Rehearing denied July 1, 1957]

1. CRIMINAL LAW-—MISDEMEANORS—APPEAL PROCEDURE.—Appeal pro-
cedure under Act 555 of 1953 held applicable to civil cases only.

2. CONTINUANCE — MEMBERS OF LEGISLATURE, IN GENERAL. — Attorney
members of the Legislature held not entitled to a continuance as a
matter of right during a session of the Legislature, under Ark.
Stats. § 27-1401, where the litigant is represented by other counsel
or where they are not the litigant’s regular attorney and are em-
ployed after the legislative session has begun.

3. CONSTITUTIONAL LAW—SEPARATION OF POWERS—MANDATORY CONTIN-
UANCE UPON REQUEST OF MEMBER OF LEGISLATURE.—Sections 2 and 3
of Act 293 of 1957 undertaking to compel every court, within the
specified period surrounding each legislative session, to grant a
continuance whenever it is requested by a member or employee of
the General Assembly, held unconstitutional as being prohibited by
the Separation of Governmental Powers as provided in the Constitu-
tion.

4. CRIMINAL LAW-—APPEAL & ERROR—MOTION FOR NEW TRIAL.—Failure
of appellant to file motion for new trial in criminal case precludes
Supreme Court from reviewing sufficiency of evidence to support
judgment.

Appeal from Garland Cireunit Court; C. Floyd Huff,
Jr., Judge; affirmed.

Q. Byrum Hurst, for appellant.

Bruce Bennett, Atty. Gen’l.; Thorp Thomas, Asst.
Atty. Gen’l., for appellee.

Grorce Rose SmrrH, Associate Justice. This pur-
ports to be an appeal from a judgment imposing a fine
and suspended jail sentence for the possession of untaxed
liquor. Ark. Stats. 1947, § 48-934. Whether an appeal
was perfected is open to question, for the record does not
clearly show that the circuit court granted an appeal, as
the law requires. Ark. Stats., § 43-2708. Instead, counsel
filed a notice of appeal and designation of the record,
apparently in the belief that the procedure is governed
by Act 555 of 1953. That statute, as its title indicates, ap-
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plies only to civil cases. Nevertheless, the record suffi-
ciently presents the principal point in the case; so the
procedural irregularity is unimportant.

It is contended that the trial court’s judgment, even
if originally valid, was rendered void by Act 293 of 1957
and should be set aside by this court. In view of this con-
tention we may properly treat the purported appeal as
a proceeding by certiorari to quash a void judgment and
in this way reach the merits of the issue.

The case was tried below on February 11, 1957, which
was during the sixtieth regular session of the legislature.
On the day of trial the accused filed a motion for contin-
uance, on the ground that his regularly employed attor-
ney, Senator Q. B. Hurst, was a member of the General
Assembly. The order denying this motion indicates that
Senator Hurst was not employed in this particular case
until the day before trial, that the accused had previously
engaged another lawyer to defend him, and that the law-
yer first employed had discussed the case with the dep-
uty prosecuting attorney on the morning of February 11,
before the opening of court.

Under the statute then in force the court’s denial of
the motion was not error. That statute provides that
when any attorney in a pending case is a member of the
(teneral Assembly, or a clerk, sergeant-at-arms, or door-
keeper thereof, the proceedings shall be stayed for not
less than fifteen days before the convening of the Gen-
eral Assembly and for thirty days after its adjournment.
Ark. Stats., § 27-1401. Although this statute is regarded
as mandatory in cases to which it properly applies, it
does not require that a continuance be granted when the
litigant is represented by other counsel or when the
member of the legislature is not the litigant’s regular at-

torney and is employed after the legislative session has
begun. Cow v. State, 183 Ark. 1077, 40 S. W. 2d 427;
Lynch v. State, 188 Ark. 831, 67 S. W. 2d 1011. Hence,
under the law as it then existed, the court did not exceed -
its jurisdiction in refusing a continuance.
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‘Thereafter the legislature passed Act 293 of 1957,
which (by reason of an emergency clause) became effec-
tive March 27, 1957: -Section 1 of the act is a verbatim
re-enactment of the existing law, Ark. Stats., § 27-1401.
Sections 2 and 3 of Act 293 read as follows:

¢‘Section 2. (b) Proceedings shall be stayed in such
pending suits without regard to when, where, how or Why
any member of the General Assembly or the aforesaid
employees became employed or associated -in the suit;
and, without regard to the number of other attorneys that
may also represent party litigant.

““Section 3. (¢) Any judgment, decree, sentence or
fine that may have been or may hereafter be rendered in
any judicial proceedings in this State after Motion for
Continuance shall have been filed by a member of the
General Assembly, its clerks or Sergeant-at-Arms, with-
in the time aforesaid, and after said motion shall have
been overruled or disregarded, is hereby declared to
be void, and no officer of this State shall attempt to en-
foree such void order.”’

By its explicit language Act 293 undertakes to com-
pel every court, within the specified period surrounding
each legislative session, to.grant a continuance whenever
it is requested by a member or employee of the General
Assembly. By fhe terms of the act the courts have no
discretion in the matter; the sole power of decision rests
with the member or employee of the legislature. The
question is whether the General Assembly can, consistent-
ly with the separation of governmental powers, take from
the courts the power to de01de what is essent1ally a ju-
dicial question.

It must, of course, be conceded that the 1eg1slat1ve
branch of the government does not have unlimited au-
thority over the judiciary, for the constitutional separa-
tion of powers would then be a mere fiction. The legis-
lature cannot, for example, require this court to deliver
a written opinion in every case. Vaughn v. Harp, 49 Ark:
160, 4 S. W. 751.- Again, in a case that goes far toward
controlling this.one, it was held that the General:Assemb-



-ARK. ] McCoNNELL v. STATE. 991

ly cannot assume the exclusive power of determlnmg
whether a continuance. should be granted in a judicial
,proceedmg Burt v. Williams, 24 Ark.91. There a statute
requiring that all cases be continued until the ratification
of peace between the United States and the Confederate
States was held to be an unconstitutional attempt by the
legislature to exercise judicial power. From the opinion:
“‘Granting a continuance is either an exercise of judicial
discretion upon particular facts, or an application of
legal rules to them, the facts being ascertained by the
court, and the discretion used, or application of law made
by the court; and in either case is exclusively a judicial
act. A legislative act is an annunciation by the legislative
authority that certain results shall follow particular ac-
tions or conditions; but the ascertainment of the act or
condition and the application of the consequences belong
to the courts.”’

We recognize without hesitation that attorneys serv-
ing in the legislature are often entitled to have their cases
.continued for that reason and that a statute affording
them reasonable protection in that respect is constitution-
al. Service in the legislature is usually undertaken at a
personal sacrifice and involves public duties of the great-
est importance. Obviously a lawyer cannot devote his en-
tire time to legislative matters unless some provision is
made for excusing him from appearances in court. If the
public is to have the benefit of legal training and legal
knowledge among its senators and representatives it is
evident that lawyers in the General Assembly must be
allowed to suspend their practlce while that body 1s in
session.

. Sections 2 and 3 of Act 293 however, cannot be 3ust1-
fied by the considerations that we have mentioned. These
sections clearly go beyond the needs of the situation and
in fact transfer the control of judicial dockets from the
courts to any attorney who is a member, clerk, sergeant-
at-arms, or doorkeeper of the General Assembly. A case
may be supposed in which litigation of great consequence
had been set for trial, -with the court postponing other
matters to leave several days open-for the hearing. Jurors
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and witnesses might have been summoned at substantial
expense to the public and to the parties. The case might
present questions of public interest that should be set-
tled as quickly as possible. Despite these considerations,
under Act 293 the proceedings could be halted at any
stage upon the arbitrary demand of any attorney having
the required connection with the General Assembly. And
this would be true even though that attorney had been
employed only for delay, had no knowledge of the case,
and was not expected to take part in the trial.

Statutes providing for continuances to accommodate
lawyers serving in the legislature have been upheld in
other states, but we know of no decision sustaining legis-
lation as extreme as Sections 2 and 3 of Act 293. To the
contrary, when it has been suggested that such an act
should be construed to deprive the courts of any disere-
tion in the matter, the opinions have pointed out that such
an interpretation would render the act unconstitutional.
The question was considered in detail in Johnson v.
Theodoron, 324 T11. 543, 155 N. E. 481, where the statute
provided for a continuance upon a showing by affidavit
that the presence of an attorney member of the legisla-
ture was necessary to a fair trial. In rejecting a conten-
tion that the court was required to grant a continuance
whenever the statutory affidavit was filed the court said:

‘““Whether the attendance in court of a particular at-
torney for a party to a pending suit is necessary to a fair
and proper trial of such suit is a judicial question, to be
determined by the court in which an application for con-
tinuance is made . . . Where a statute requires that a
certain conclusion shall be made to appear as a ground
of proceeding by a court, the facts from which that con-
clusion follows must be proved to the court by documen-
tary evidence or testimony under oath. The court must
be placed in a position where it can exercise its own judg-
ment and not be compelled to accept the opinion of the
affiant . . . In construing this statute a contrary holding
was made in Wicker v. Boynton, 83 I11. 545, where it was
held that the statute does not require that the affiant
shall state the facts showing the necessity of the attor-
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ney’s presence for a fair and proper trial of the suit. This
construction of the statute would render-it unconstitu-
tional. The Legislature does not have the power to de-
clare what shall be conclusive evidence of a fact . . . nor
can it say that a court is bound to act in accordance with
the opinion of a party to a suit, or of his attorney, ex-
pressed in the form of an affidavit. It is not within the
power of the Legislature to exclude from the courts that
which proves the truth of the case nor to compel them to
receive that which is false in character. It cannot direct
what orders shall be entered by the court in pending ac-
tions. It may enact statutes which affect pending actions,
but the application of the statute to a particular case is a
judicial funection, and the determination of what order
shall be entered in such a case is the exercise of judicial
power which does not belong to the Legislature.”’

A statute similar to the Illinois act was considered
in Kyger v. Koerper, 355 Mo. 772, 207 S. W. 2d 46, where
Judge Hyde, speaking for a majority of the court,
pointed out that the act should be construed to permit the
court to reach its own conclusion: ‘‘I think that any other
construction would make this statute unconstitutional.
We have held that an act which arbitrarily imposes an
unreasonable or unnecessary delay upon the administra-
tion of justice would be contrary to Section 10, Article II,
Const. of 1875 . .. Also as stated, 16 C. J. S., Constitu-
tional Law, § 128, p. 329, the Legislature cannot entirely
exclude the exercise of the discretion of the Court. To
do so is an encroachment of one department of Govern-
ment upon the functions of another, prohibited by Article
II1, Const. of 1875 . .. If the Court is not permitted to
determine this issue, which it could only do from a consid-
eration of some facts about the case and the situation of
the parties and attorneys, then its decision is arbitrarily
compelled merely by the conclusion stated by the party
making the affidavit regardless of what justice to others
may require. Such a construction takes away all the ju-
dicial function of the court in making continuances ap-
plied for under this section.”’
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.. Since Sections-2 and 3 of Act 293 attempt to deprive
the courts of the power to determine.a Judmlal questlon
t.¢., whether a continuance should.-be granted in a given
case, we conclude that these sections are unconstitutional
for the reasons given in the decisions cited. It follows
that the judgment of the trial court is not void.

It is'also contended that the evidence introduced by
the State is insufficient to support a finding of guilt.
Even if we assume that the case is properly before us
by appeal, the appellant’s failure to file a motion for a
new trial precludes us from reviewing the sufficiency of
the evidence. Holliman v. State, 213 Ark. 876, 213'S. W.
24 617.

Affirmed.



