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Coork v. AmEericany Cyawmamm Co.
5-1134 297 S. W. 2d 933
Opinion delivered January 28, 1957.

1. JUDGMENTS—CONCLUSIVENESS OF—PRIVIES WITHIN MEANING OF.—
One claiming land as a devisee under her mother’s will, held barred,
as a privy, by a prior decree against the mother.

2. JUDGMENTS—CONCLUSIVENESS OF ORDER REFUSING TO VACATE A JUDG-
MENT OR DECREE.—Order overruling motion to set aside a decree for
fraud, held res judicata of a subsequent suit based on the same
ground.

Appeal from Saline Chancery Court; F. D. Goza,
Chancellor ; affirmed.

A. D. Chavis, for appellant.
Cockrill, Limerick & Laser, for appellee.

Sam Rosinsow, Associate Justice. From the Chan-
cellor’s order sustaining appellee American Cyanamid
Company’s plea of res judicata to a complaint filed by
appellant, Hazel Cook, on January 30, 1956, comes this
appeal.

The complaint in substance alleged that appellant
is the owner in fee simple of certain described lands to
which she deraigned title through her mother, Ida Erick-
son, to one T. K. Smith; that T. E. Smith acquired the
lands from the Globe Bauxite Company under a deed
executed and delivered in 1921, which was lost before
it was placed of record; and that appellee claimed title
to the bauxite deposits because of the fraud of Louis Lag-
ger and wife in retaining title to the said deposits in the
deed they made to T. E. Smith in 1925 as a substitute for
the lost 1921 deed from the Globe Bauxite Company—
(it appears that Louis Lagger held the lands as trustee
for the Globe Bauxite Company).

Appellee has brought into the record the case of Ida
Erickson v. Certain Lands and American Cyanamid
Company, which was filed in the Saline Chancery Court
on October 6, 1952, and which sets forth the same identi-
cal allegations involved in the suit at bar. The record



ARK.] Cooxk v. AmERIcaN Cyaxamip Co. 269

in the Erickson case shows that after the filing of ten
different pleadings and motions, a stipulation of facts,
the taking of Ida FErickson’s testimony, and an an-
nouncement by the parties that they rested, the Chan-
cellor entered an order, on October 23, 1954, dismissing
Ida Erickson’s complaint for want of equity. On March
1, 1955, a motion to set aside the decree was denied;
and that on January 9, 1956 appellant’s motion to re-
vive the same in her name was denied. No appeal has
been taken from any of the proceedings in that case.

Appellant contends that neither the parties nor the
issues in the two suits are identical. Her contention is
that her mother, Ida Erickson, was asking for a decree
of confirmation, which was denied, and that in the case
at bar appellant is asking that a premature and fraudu-
lent decree, referring to the decree in the Erickson case
on October 23, 1954, be cancelled and set aside on the
grounds of fraud.

The contention that the parties are not identical un-
der the doctrine of res judicata is without merit. See
Collum v. Hervey, 176 Ark. 714, 3 S. W. 2d 993, to the
effect that a grantee, under the doctrine of res judicata,
stands in the relation of privy to the grantor.

The contention that the decree of October 23, 1954
in the Erickson case was premature and fraudulent, in
that it was made without notice to appellant, was the
ground upon which appellant’s mother relied in her mo-
tion and amended motion to set aside the said decree.

Therefore, since no appeal was taken from the
court’s order overruling the motion to set aside the
decree in the Erickson case, that issue, too, is res judi-
cata. Knights of Honor of the World v. Epps, 123 Ark.
371, 185 S. W. 470.

Affirmed.



