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ELMORE, ADMR. V. DILLARD.


5-1135	 298 S. W. 2d 338

Opinion delivered January 28, 1957. 

[Rehearing denied March 4, 1957] 

1. AUTOMOBILES — INCONSISTENT VERDICTS — JURY'S EXONERATION OF 
SERVANT, EFFECT OF.—Alleged error of trial court in directing a 
verdict in favor of master held harmless error since the jury exon-
erated the servant of negligence by returning a verdict in his favor. 

2. EVIDENCE — EMPLOYEE'S ADMISSION — ADMISSIBILITY OF IN ACTION 
AGAINST MASTER.—Trial court's refusal, in a suit against the em-
ployee and his employer, to permit employee's written statement 
to be introduced into evidence as an admission against interest, 
held proper since appellant did not ask to have the statement lim-
ited to the employee only. 

3. AUTOMOBILES—LEGAL RATE OF SPEED, INSTRUCTION ON.—Instruction 
that the permissible speed, outside of cities and in the absence of 
special hazard, was 60 miles per hour, held not error. 

4. AUTOMOBILES—CONTRIBUTORY NEGLIGENCE, INSTRUCTION ON.—Con-
tention, in suit by passenger against driver, that the giving of an 
instruction on contributory negligence was error because of lack 
of evidence to support it, held without merit. 

5. AUTOMOBILES—UNAVOIDABLE ACCIDENT—PLEADING.—It is not nec-
essary that unavoidable accident be specifically pleaded if the 
question be raised by the evidence. 

6. AUTOMOBILES — UNAVOIDABLE ACCIDENT — INSTRUCTION ON. — In-
struction that, "An unavoidable accident is one not avoidable by 
precaution which reasonable men would be expected to take" held 
not fatally defective because it did not contain the magic phrase, 
"under the same or similar circumstances." 

Appeal from Sevier Circuit Court ; Bobby Steel, 
Judge ; affirmed. 

Collins, Edwards, Core & Collins, for appellant. 
George E. Steel and Gordon B. Carlton, for appel-

lee.
PAUL WARD, Associate Justice. Harold Elmore died 

as the result of injuries which he received on November 
16, 1954 while riding in an automobile being driven by 
0. J. Zacharias. The administrator of the estate of 
Harold Elmore filed suit against Zacharias, Louis Lit-
tle, and two Buick agencies. One of these agencies,
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known as the Dillard Buick Agency, was located at 
Nashville, Arkansas and was owned by E. C. Dillard and 
B. G. Dillard. The other agency, known as the Stuart 
Buick Company, was located at DeQueen, Arkansas and 
was owned by Joe P. Stuart. 

Appellant's cause of action was predicated on the 
following : Zacharias, with the deceased and one Van 
Miller (all in the front seat), started to drive from De-
Queen to Oklahoma City. They were to get two new 
Buick automobiles and drive them back — one for each 
agency. When they were 2 or 3 miles out of DeQueen 
on Highway 71, and immediately after going over a 
rise in the highway, the automobile struck 5 or 6 horses 
which resulted in the fatal injuries to the deceased. The 
cause of action against Zacharias was based upon his 
negligence in driving at a fast, dangerous, reckless and 
unlawful rate of speed ; in failing to keep a proper look-
out for such animals ; in failing to check the speed of 
his automobile when encountering the lights of an ap-
proaching automobile, and; in failing to avoid colliding 
with the said horses. Appellant sought damages against 
the two Buick agencies on the ground that Zacharias 
was their agent, and Little was charged with negligence 
in allowing the said horses to run at large. 

Appellees answered: Zacharias denied that he was 
guilty of negligence and alleged that the deceased was 
guilty of contributory negligence ; The two Buick agen-
cies stated that Zacharias and the deceased were their 
employees, that they were fellow servants, and that there-
fore they (the Buick agencies) would not be liable for 
any injury to the deceased caused by the negligence (if 
any) of Zacharias. They both pleaded contributory neg-
ligence on the part of the deceased. 

At the conclusion of all of the testimony the trial 
court directed a verdict in favor of the two Buick agen-
cies on the ground that Zacharias and deceased were 
fellow servants. Thereafter the jury brought in a ver-
dict in favor of Zacharias and Little. No appeal is taken 
from the verdict in favor of Little.
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Appellant, on appeal, seeks a reversal on the follow-
ing grounds : 1. It was error for the trial cOurt to direct 
a verdict in favor of the two Buick agencies, and; 2. 
The verdict in favor of Zacharias is based on four sep-
arate erroneous rulings by the trial Judge. 

We will examine these grounds in the order men-
tioned. 

1. Although both sides devote a large portion of 
their briefs to the directed verdict, yet under the view 
we take, that question is immaterial and a determina-
tion thereof is unnecessary. Unless we find error in 
connection with the jury verdict in favor of Zacharias, 
this cause will not be reversed. Under the pleadings in 
this case, the jury would have to find Zacharias guilty 
of negligence before appellant could recover against 
Zacharias' employer — in this case the Buick agencies 
or one of them. Conversely, if Zacharias was not negli-
gent, as the jury has found, then his employer could 
not be held liable in any event. 

This view, we think, is supported by decisions in 
this and other states. In Davis, Administratrix v. Perry-
man, 225 Ark. 963, 286 S. W. 2d 844, the suit filed by 
the administratrix was based on Perryman's negligence 
in operating a truck for the East Texas Motor Freight 
Lines. During the trial it developed that the adminis-
tratrix had unsuccessfully sued said E. T. M. F. Lines 
for the same accident based on the negligence of its driv-
er, Perryman. The trial court sustained Perryman's 
motion to dismiss for the reasons above mentioned and 
we sustained the action of the trial court, stating, among 
other things, that ". . . other jurisdictions are over-
whelming in holding that an action like the present one 
cannot be maintained when a previous action by the 
same plaintiff against either the master or the servamt 
for the same alleged act of negligence has been finally 
decided against the plaintiff in the Courts . . ." 
(emphasis supplied). We also held in the case of Porter-
DeWitt Construction Company, Inc. v. Danley, 221 Ark. 
813, 256 S. W. 2d 540, that a jury's verdict could not 
stand because of inconsistency where it found that a
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truck driver was not negligent and at the same time re-
turned a verdict against the driver's employer or prin-
cipal where, as here, no independent acts of negligence 
have been established. A case more nearly in point with 
the one under consideration is Overstreet v. Thomas, 
et al., (Ky.), 239 S. W. 2d 939, where the court referred 
to and quoted with approval from the case of Graefen-
han v. Rakestraw, 279 Ky. 228, 130 S. W. 2d 66, 69, stat-
ing: ". . . the trial court directed a verdict for the 
alleged principal, and the jury, under proper instruc-
tions, returned a verdict for the agent. On appeal to 
this court the judgment was affirmed, the court saying : 
'The conclusions we have reached made it unnecessary 
to consider the contention of appellant that the trial 
court erred in directing a verdict in behalf of the Falls 
City Sales Company. As the jury found for appellee 
Hosley, the driver of the truck, who was claimed by ap-
pellant to be the agent of the company, the verdict is 
conclusive as to non-liability on the part of the company 
in the circumstances here presented.' " It is our con-
clusion therefore that the jury verdict in favor of Zach-
arias in this case, if allowed to stand, precludes appel-
lant from recovering against the Buick agencies. 

2. We now examine appellant's allegations of er-
ror attending the Zacharias verdict. 

(a) Several weeks before the trial Zacharias gave 
a written statement to appellant's attorney, which, ac-
cording to appellant, in some measure contradicted por-
tions of his oral testimony at the trial. It is appellant's 
contention that the court erroneously refused to allow 
the statement to be introduced in evidence. The record 
fails to support appellant in this contention. 

Appellant says the question "is whether or not the 
statement was admissible as against Zacharias as an 
admission and declaration against interest by party de-
fendant." Appellant did not ask to have the introduc-
tion limited to Zacharias only, and it was not admis-
sible, as an admission, against his employer. See Cas-
teel v. Yantis-Harper Tire Company, 183 Ark. 912, 39 
S. W. 2d 306.
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The court allowed appellant to read to the jury por-
tions of the statement which appeared to contradict his 
oral testimony, and offered to allow other portions read. 
Appellant neglected or refused to accept this offer at 
the time. After all the testimony on both sides had been 
introduced, appellant asked to read the entire statement 
into the record, without asking to recall the witness. 
The court refused this request, and correctly so. One 
sufficient reason for the court's ruling has already been 
given.

(b) By Instruction No. 16 the court told the jury 
that the permissible speed on the highways, outside of 
cities and in the absence of a special hazard, was 60 miles 
per hour. This instruction appears to be in accord with 
Ark. Stats. § 75-601. 

Appellant raises no objection to the instruction ex-
cept the one based on the testimony of Carlisle Crews. 
Crews, a maintenance man on the highway where the 
accident occurred, testified as follows : 

Q. "What is the speed limit there7" 
A. "At night it's 50; in days, 60." 

Q. "Fifty-five miles per hour, and 60 miles per 
hour?" 

A. "Yes." 
In the absence of a showing that a special hazard ex-
isted on the highway, or that there were signs specify-
ing a particular speed, the statutory speed mentioned 
in the above section would control. Moreover there is 
no testimony that Zacharias was driving at any definite 
speed when the collision occurred. Whether or not Zach-
arias was driving at a reckless or careless speed was a 
question for the jury under proper instructions. 

(c) The court gave an instruction on the contribu-
tory negligence of the deceased. Appellant does not ob-
ject to the form, but contends there is no evidence to 
support it. In our opinion this contention is without 
merit. This question is most often presented to us when 
the trial court refuses to give such an instruction. We
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think the accepted and safest rule is to leave the ques-
tion of contributory negligence to the jury where there is 
substantial evidence of such and we think there is in 
this case. Appellant stoutly maintains of course that 
Zacharias was guilty of negligence, yet the same acts of 
negligence attributable to Zacharias apply to a large de-
gree to the deceased, who had the same opportunities to 
judge the speed of the car and the condition of the road 
ahead, and there is no evidence that the deceased made 
any complaint to Zacharias. If the jury had thought 
Zacharias was driving too fast or recklessly, it might 
have also concluded that the deceased should have ob-
jected. The general rule is that the occupant of a car 
has the duty of exercising ordinary care for his own 
safety. This rule is well stated in 65 C. J. S. Sec. 152, 
page 795, in this way : 

"While an occupant of a vehicle is not required to 
exercise the same watchfulness as the driver, it is his 
duty to exercise ordinary care, including a reasonable 
use of his faculties of sight, hearing, and intelligence, 
to observe and appreciate danger or threatened danger 
of injury, and, if he fails to do so, and such failure con-
tributes to the injury complained of as a proximate cause, 
he is guilty of contributory negligence." 

(d) The court gave the following instructions on 
unavoidable accident. 

"7. The burden rests upon the one who seeks to 
recover to establish by a preponderance of the evidence 
that the accident complained of by him was not the result 
of an unavoidable accident." 

"8. An unavoidable accident is one not avoidable 
by precaution which reasonable men would be expected 
to take. Such an accident furnishes no basis for re-
covery." 
Appellant predicates error on the grounds that unavoid-
able accident was not pleaded, and because the instruc-
tions do not correctly declare the law. 

It is not necessary that unavoidable accident be 
specifically pleaded if the question is raised by the evi-
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dence. In 65 C. J. S., Sec. 264e, page 1192, we find this : 
"Ordinarily the issue of inevitable or unavoidable acci-
dent should be submitted to the jury where it is raised 
by the evidence ; and such issue is raised when, and 
only when, there is evidence tending to prove that the 
injury resulted from some cause other than the negli-
gence of the parties." We think that is the situation 
here. That there was a collision and an injury is con-
ceded, but the only parties accused of negligence have 
been exonerated. In the last paragraph of the above 
citation we find this language : ". . . if the evidence 
is conflicting or different inferences can reasonably be 
drawn from the facts as to whether the injury was the 
result of negligence or inevitable accident, the question 
of defendant's liability is properly left to the jury." 

Appellant thinks some language should have been 
added to the first sentence in Instruction No. 8 to the 
effect the precaution required was that of a reasonable 
man under the same or similar circumstances as those 
obtaining in the particular case. We think such language 
would have been proper, as was indicated in Newark 
Gravel Co. v. Barber, 179 Ark. 799, 18 S. W. 2d 331, but 
we do not think its absence from Instruction No. 8 is so 
prejudicial as to call for a reversal. Undoubtedly the 
jury knew the court's instruction related to the occasion 
of the accident in question. In the Barber case no in-
struction was set out or approved, the court merely 
making a general remark concerning an inevitable ac-
cident. 

Finding no error calling for a reversal of the ver-
dict and judgment in favor of Zacharias, the entire judg-
ment of the trial court must be upheld. 

Affirmed. 
Justices MCFADDIN and MILLWEE dissent. 
ED. F. MCFADDIN, Associate Justice (dissenting). 

I would reverse the judgment and remand the case 
for a new trial as to all the parties. My study of the case 
convinces me of three matters :
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(1) The Trial Court committed error in directing 
a verdict in favor of the two Buick agencies. A question 
of fact was made for the jury as to whether Zacharias 
and Howard Elmore were fellow servants. The majority 
does not decide this point ; but I think it is fundamental. 

(2) The Trial Court committed error in giving the 
instruction on contributory negligence. There was no 
evidence whatsoever on contributory negligence and the 
majority fails to point out any such evidence. 

(3) The Trial Court committed error in its instruc-
tion as to speed. While § 75-601 Ark. Stats. says that 
under some circumstances the speed is 60 miles an hour, 
yet the same statute also recognizes that the speed may 
be regulated by appropriate signs along the highway. 
Here is a portion of the Statute as to such speed : 

". . . . Outside municipalities the stated speed as de-
termined by the State Highway Commission (Commis-
sioner of Revenue) upon the basis of an engineering and 
traffic investigation, which shall be effective when ap-
propriate signs giving notice thereof are erected along 
the highway . . ." 

The witness Cruse was a maintenance man of the 
Highway Department, and he said that the speed was 
55 miles per hour at night at the place where this mishap 

• occurred. In view of the fact that the speed may be 
regulated by posted signs and that Cruse was a mainte-
nance man and was testifying as to the speed, I think it 
clear that the evidence showed that the speed at the 
place of this mishap was 55 miles an hour at night. There-
fore, the Court committed reversible error in instructing 
the jury that the speed was 60 miles an hour. 

In view of the foregoing, I respectfully dissent from 
"the affirmance.


