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HowzsLL v. Vax HouTeN. .
5-1099 206 S. W. 2d 428
Opinion delivered December 10, 1956.

1. APPEAL & ERROR—APPEALABLE DECISION—ORDERS OVERRULING MO-
TION TO VACATE DEFAULT JUDGMENT.—Order overruling a motion
to vacate a default judgment held an appealable decision.

2. JUDGMENTS — DEFAULT JUDGMENT — NOTICE, EFFECT OF FAILURE TO
GIVE WHEN PRESENTING TO TRIAL JUDGE IN CHAMBERS. — Default
judgment rendered by the Circuit Court in a county other than
that in which the action is pending and without the giving of the
notice required by Act 351 of 1955, held null and void.

3. JUDGMENTS—DEFAULT JUDGMENT, SETTING ASIDE—MERITORIOUS DE-
FENSE, NECESSITY OF.SHOWING.—Allegation and showing of meri-
torious defense held not a prerequisite to the setting aside of
a purported default judgment rendered without a court being duly
in session. '

Appeal from Prairie Circuit Court, Northern Dis-
trict; W. J. Waggoner, Judge; reversed and remanded.

Ted McCastlain, for appellant.

Frances D. Holtzendorff and J. F. Holtzendorff, for
appellee.

Ep. F. McFappin, Associate Justice. This appeal
necessitates a study of certain portions of Act No. 351 of
1955. The basic issues are (a) the power of the Circuit
Court to render a default judgment, without notice, in
a county other than that in which the action is pending;
and (b) the right of the defaulting defendant to have
such judgment set aside without being required to allege
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and show a meritorious defense to the original cause of
action. '

On November 28, 1955, appellee, Van Houten, filed
action in unlawful detainer against appellant, Howell, in
the Circuit Court for the Northern District of Prairie
County, in which county were situated the lands alleged
to be so unlawfully detained. Service was obtained on
Howell on December 1, 1955, and she made a bond to
retain possession of the land. The bond was approved
and filed. The terms of the Circuit Court for the
Northern District of Prairie County are the third Mon-
day in March and September of each year (§ 22-310
Ark. Stats.).

The record indicates that the Circuit Court was not
in session in the Northern District of Prairie County at
any time from December 1, 1955 until the beginning of
the March, 1956 term, which was March 19th. On that
day, when Howell’s attorney appeared in open court for
his client, he learned — for the first time — that a de-
fault judgment had been granted in favor of Van Houten
on February 23, 1956, and that the default judgment had
heen placed of record on February 25, 1956. Howell then
filed, on March 24, 1956, her «“Motion to Vacate Judg-
ment.””* The motion was heard in open court on March
98th; and the Court found and declared these facts:

1 The motion recited, inter alia: “That on the 28th day of Novem-
ber, 1955, the plaintiff in the above numbered cause filed suit against
her for the possession of certain lands described in his complaint; that
the defendant posted bond as required by law and retained possession
of the lands pending the trial of same at the regular Term of said
Court which convened on the 19th day of March, 1956; that the Judge
of said Court, the Hon. W. J. Waggoner, signed a judgment by de-
fault against the defendant in Vacation, at Lonoke, Arkansas on the
23rd day of February, 1956; that said default judgment was not
entered of record until the 25th day of February, 1956 in the office
%f the Circuit Clerk in and for the Northern District of Prairie

ounty . . .

“That subsequent to the date of the default judgment, and the
entry of same, the defendant employed counsel to represent her in said
cause, and on the 19th day of March, 1956 for the first time learned
of the default judgment for possession which appeared in Judgment
lclleco]:d Book “G” at page 564 of the records of the Prairie County

erk; . ..

«Defendant states: that the default judgment entered against
her on the 25th day of February, 1956 is absolutely void and should
be set aside for the following reasons:
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““That on the 23rd day of February, 1956 said cause
of action pending in the Prairie County Circuit Court
was presented for judgment to the Court in Vacation in
Chambers in Lonoke, Arkansas, Lonoke County; and it
appearing that the defendant had failed to file any de-
fense to said cause of action rendered judgment against
the defendant for possession of the lands described in
Plaintiff’s complaint same being entered of record on the
25th day of February, 1956 in the office of the -Circuit
Clerk of Prairie County for the Northern District. The
Court finds that the Plaintiff did not give any notice to
the defendant, or her attorney that said cause would be
presented to the Court for judgment in Lonoke County,
the residence of the judge of said Court 7

After making such findings the Circuit Court denied
Howell’s motion to vacate the default judgment; and

Howell has appealed, claiming that ‘‘the default judg-
ment rendered against appellant in Lonoke County in an
action pending in Prairie County is null and void, in the
absence of any notice to appellant.’’

Appellee, Van Houten, claims: (1) that the order of

the Circuit Court overruling the motion to vacate is not
a final order from which appeal may be taken; and:(2)

“a. The judgment is void because of the Judge of said Court in
Vacation signed said judgment without the County, or in Lonoke
County, outside of the county in which said cause of action was pend-
ing; and therefore Act 49 of the Acts of 1955 relied upon by plaintiff
is not applicable.

“b. The judgment is absolutely void under the provisions of
Section three (3) of Act 351 of the Acts of Arkansas for the year
1955 which provides not less than 15 days notice to the defaulting
party. This section provides that said notice shall be in writing, set-
ting forth the action proposed to be taken and the time and place of
presentation, and shall be by registered mail with return receipt re-
quesed. A copy of said notice together with the postal written return
receipt shall be filed with the Clerk of the court in which the action
is pending.

“Defendant states that no notice was given to her as required by
law and that said judgment should be by the Court set aside and held
for naught, and that she be given time to file a defense in said action;
that unless said void judgment is set aside her rights of possession
will be prejudicially affected.

“WHEREFORE, defendant prays that her motion be set down
for hearing at a time convenient for the Court, and that upon final
hearing the judgment herein mentioned be set aside, and that she be
permitted to file herein a defense to said cause of action.”
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that the default judgment against Howell is not null and
void.

1. Finality Of Judgment Against Howell. Certain-
ly insofar as appellant Howell is concerned, the default
judgment is final until vacated. We do not know what
defense Howell may have to the unlawful detainer ac-
tion; but we do know that until the default judgment be
set aside, Howell has no right or power to make such de-
fense. So as to Howell, the default judgment on Van
Houten’s unlawful detainer action is final; and Howell
is the only appellant in this Court. See Piercy v. Bald-
win, 205 Ark. 413, 168 S. W. 2d 1110, and cases there
cited.

II. Validity Of The Default Judgment Against How-
ell. Act No. 351 of 1955 (§ 29-410 Ark. Stats.) is the
only statute that is claimed to empower a Circuit Judge
to render a default judgment when the Judge is not ac-
tually holding court ? in the county in which the cause 1s
pending. As to the constitutionality of that statute, we
need not here express any opinion because in this case
there was no notice given, as required by the statute.
Section 3 of said Act 351 says:

““Upon default by failure to file a defense as re-
quired by Section 126 of the Civil Code, as amended,
the complaining party may present his cause of action
for judgment thereon . . . to the court in vacation
of the trial judge upon not less than 15 days notice to
the defaulting party. Said notice shall be in writing,
sefting forth the action proposed to be taken and the
time and place of presentation, and shall be by regis-
~ tered mail with return receipt requested. A copy of said
notice together with the postal written return receipt
shall be filed with the clerk of the court in which the ac-
tion is pending.”’

As heretofore copied, the Trial Court found: ‘‘The
Court finds that the plaintiff did not give any notice to

2 Section 3 of Act 49 of 1955 (§ 29-401 Ark. Stats.), in referring
to judgment by default, says that it is to be rendered “by the court”;
and that means when the judge is actually holding court at the proper
place. See Williams v. Reutzel, 60 Ark. 155, 29 S. W. 374,
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the defendant, or her attorney that said cause would be
presented to the court for judgment in Lonoke County,
the residence of the judge of said court.’’ Thus, there
was no compliance with the notice provision of said Aect
351. The words of Justice BarrLe in Williams v. Reut-
zel, 60 Ark. 155, 29 S. W. 374, are apropos:

‘It has often been held by this court that ‘the meet-
Ing together of the judge and officers of a court, at the
place, but not at the time, fixed by law for holding the
court, was not a court under our constitution and law,
but was a mere collection of officers, whose acts must
be regarded as coram mon judice and void.’ Dunn v.
State, 2 Ark. 252; Brumley v. State, 20 Ark. 77; Scoit v.
State, 22 id. 369; Ex Parte Jones, 27 id. 349; Chaplin v.
Holmes, 27 id. 414 ; Graham v. Parham, 32 id. 687 ; Grim-
mett v. Askew, 48 id. 155; Neal v. Shinn, 49 id. 227.
This rule is applicable to the proceedings of a court held
at a place not authorized by law. The object of the law
i both cases is the same. That object is certainty, and
to prevent a failure of justice by reason of parties con-
cerned or affected not knowing the time or place of hold-
ing courts.”’

There could be no ‘“court’ of the Northern District
of Prairie County in session in Lonoke County; and the
. notice required by Section 3 of the Act 351 was not
given; so the purported default Judgment of February
23, 1956 was null and void.

III. Howell’s Failure To Allege A Meritorious De-
fense To Van Houten’s Complaint. Appellee points out
that in the motion to vacate the default Jjudgment, How-
ell did not allege a meritorious defense; and appellee in-
sists that a party seeking to set aside a default judgment
must not only allege a valid defense but must also make
a prima facie showing of such defense; and appellee cites
such cases as Ragland v. Rhoads, 215 Ark. 64, 219 S. W.
2d 639; and Merriott v. Kilgore, 200 Ark. 394, 139 S. W.
2d 387.

We hold that the rule recognized in these cited cases
is not applicable to a case like the one at bar, because,
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here, the purported default judgment was rendered with-
out a court being duly in session. In State v. West, 160
Ark. 413, 254 S. W. 828, a judgment was rendered in va-
cation, which situation was not then allowed by law.
‘When the State (against which the judgment had been
rendered) filed a motion at the next term of the court
to set aside the vacation judgment, it was contended by
the opposing party that the State had to comply with
§ 6290 C. & M. Digest (which is now § 29-506 Ark.
Stats.) prescribing the procedure for setting aside a judg-
ment after the term. We held that such section had no
application to a proceeding to set aside a void judgment
rendered at a time not authorized by statute, saying:

““We do not think, however, that the State’s right
to proceed to vacate the judgment is created by § 6290
of the Digest; nor do we think that the procedure is con-
trolled by that section, or by § 1316 of the Digest. In
fact, this is not a statutory proceeding, but is a special
proceeding, instituted for the purpose of calling to the
attention of the court the invalidity of the purported
judgment, for the reason that it was rendered in vaca-
tion . . . This proceeding is therefore an exercise
of that continuing power which courts have over their
judgments to find and declare that what purports to be a
judgment is, in fact, no judgment at all; . . .”

In the case at bar, we conclude that the order of the
Circuit Court of the Northern District of Prairie County,
under date of March 28, 1956, refusing to set aside the
default judgment against appellant, Howell, should be re-
versed and this cause remanded to the Circuit Court
with directions to set aside the said default judgment
and for further proceedings not inconsistent with this
opinion.



