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BOSWELL V. GILLETT. 

5-940	 295 S. W. 2d 758

Opinion delivered November 12, 1956. 

[Rehearing denied December 17, 1956.] 

LANDLORD & TENANT—ASSIGNMENT OR SUBLETTING, CONSENT TO—. 
OBLIGATION OF LANDLORD WITH RESPECT TO.—Under a lease agree-
ment providing that it cannot be assigned or sublet without 'the 
consent of the landlord, there is no obligation on the part of the 
landlord to permit the lessee to assign the lease. 

2. LANDLORD & TENANT—PAYMENT OF RENT—RECOVERY—ESTOPPEL.-- 
Where tenant with knowledge of the damage done by a fire volun-
tarily pays the rent each month without making a claim that the 
building should be repaired, he is estopped to recover any part of 
such payments. 

3. LANDLORD & TENANT—HOLDING OVER, E1ICT ON LIABILITY FOR 
RENT.—Individual members of partnership [lessee] held liable for 
their proportionate part of agreed monthly rental of building from 
expiration date of lease to the date the building was vacated. 

4. PARTNERSHIP—LOSSES THROUGH NEGLIGENCE OR MISCONDUCT —

SHARING PROFITS AND LOSSES.—When a partner comes into a court 
of equity and seeks to recover judgment for losses, such partner 
must come in with clean hands and certainly cannot recover for 
losses caused by himself in breach of his duty and obligations as a 
partner. 

5. PARTNERSHIP—OBLIGATIONS OF PARTNER, BREACH OF—EVIDENCE, 
SUFFICIENCY OF.—Evidence held to shokv that partner's suffered 
loss came about through his own misconduct and breach of the 
partnership contract. 

6. MASTER & SERVANT—CONTRACT OF EMPLOYMENT—SALARY, ALLOW-
ANCE AFTER BREACH.—COUTt allowed "B", managing partner, a 
judgment against "G", co-partner, for $1,000 for salary as man-
ager for 20 weeks [at $50 per week] after the business was dis-
continued. Held: Allowance of salary for 20 weeks was reasonable 
under the circumstances. 

7. COSTS—DISCRETION OF COURT IN AWARDING.—Chancellor's deter-
mination that each partner, in a suit concerning their partnership
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affairs, should pay his own costs affirmed since the record was 
silent as to who was at fault in the 5 year delay in the trial of the 
cause. 

Appeal from Pope Chancery Court ; Paul X. Wil-
liams, Chancellor on Exchange ; affirmed in part and 
reversed in part. 

Williams & Gardner and J. M. Smallwood, for ap-
pellant. 

Robert J. White, for appellee. 
ED. F. MCFADDIN, Associate Justice. Each of the 

three litigants was dissatisfied with the Chancery decree, 
so we have both direct appeals and cross-appeals ; and 
for easy identification we will refer to the parties by 
name rather than by legal designation. 

For some time prior to 1946 Mrs. Mattie Boswell 
owned a building in Russellville in which the Malco Thea-
tres, Inc. operated a picture show. Mrs. Boswell was an 
elderly lady and depended on her son, Cledys Boswell, 
for advice in business matters. E. R. Gillett, of Mem-
phis, Tennessee, was the owner of a number of picture 
shows, and he desired to dispossess Malco Theatres, Inc. 
and operate a picture show under his own control in the 
said Boswell building. 

On January 7, 1946, E. R. Gillett, as first party, 
and Cledys Boswell, as second party, entered into a 
memorandum agreement (approved and signed by Mrs. 
Mattie Boswell), which provided, inter alia: (a) that pro-
ceedings would be prosecuted to evict Malco Theatres, 
Inc., from Mrs. Boswell's building, and all expenses of 
such litigation would be paid by Gillett ; (b) that when 
possession of the building had been obtained, Gillett 
and Cledys Boswell would then rent the building from 
Mrs. Boswell at $150 per month and Gillett and Cledys 
Boswell would operate a picture show in the building 
with Cledys Boswell as manager at a salary of $50 per 
week ; (c) that E. R. Gillett would furnish all money for
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equipping and furnishing the picture show and would 
provide funds for the said Gillett-Boswell enterprise.' 

The Malco Theatres, Inc. was finally ousted from the 
Boswell Building (see Malco Theatres, Inc. v. Boswell, 
211 Ark. 143, 199 S. W. 2d 606) ; and in May, 1947 Mrs. 
Mattie Boswell executed a contract to E. R. Gillett and 
Cledys Boswell, which, inter alia, leased them the build-
ing for five years at a rental of $150 per month. Also 
in May, 1947, E. R. Gillett and Cledys Boswell entered 
into a "partnership agreement" for the operation of the 
picture show in the Boswell building, which partnership 
agreement incorporated in it the memorandum agree-
ment between the parties, as previously mentioned. 

The Gillett-Boswell enterprise named its theater the 
"Main Theater " and began operations in May, 1947, and 
continued operations until December 27, 1948, when a 
fire in the projection room damaged the projection equip-
ment and screen and also caused slight damage to the 
building. Being unable to contact Gillett by phone to tell 
him of the fire, Cledys Boswell wrote Gillett a letter 
under date of December 28, 1948, informing him of the 
fire and asking instructions. Receiving no reply from 
that letter, Cledys Boswell wrote Gillett another letter 
under date of March 4, 1949, again asking instructions. 
No reply was made by Gillett to either letter because 
there had been a "falling out" between Gillett and Bos-
well in July, 1948, as will be mentioned later. Gillett 
continued to pay Mrs. Boswell her rent at $150 per 
month from January, 1949 until April 30, 1952, which 

1 This is the salient language of the contract: ". . . (e) The party 
of the first part (Gillett) contemplates the investment of and instal-
lation of sufficient equipment in said building to operate a first class 
picture show at his own expense; for that purpose he agrees when 
possession of said building is obtained, to deposit such funds as may 
be necessary to equip and operate said picture show, and such deposit 
shall be in a joint account, and all funds derived from the operation 
of said picture show business shall be deposited by the party of the 
second part (Cledys Boswell) in such joint account. (f) After said 
picture business is in operation, and a surplus is accumulated from its 
operation and deposited in said joint fund, the party of the first part 
shall have the right to withdraw from said surplus, as his needs may 
require, and at such times as he may desire, the funds advanced by 
him until he has been entirely repaid for all funds advanced by him; 
provided, however, that at no time shall the surplus funds be reduced 
below $1000.00 for necessary operating expenses."
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Was the end-of the five-year lease term. The equipment 
of the Main Theater continued in Mrs. Boswell's building 
until April 28, , 1955, but she received no rent for the 
611141114 after April- 30, 1952. ,	. 

The Main Theater never resumed operations after 
the fire of December, 1948; and on August 3, 1950, Gil-
lett filed the present suit against Mrs. Mattie Boswell and 
Cledys, Boswell, alleging, in,ter alia: (a) that the failure 
of the picture show to operate after the fire was due to 
Cledys Boswell; and that Mrs. Mattie Boswell's lease on 
the picture show should be extended from the date of 
the final decision in this case for a period of time equal 
to the time from the fire to the final decision and should 
be held to be assignable. As against Cledys Boswell, 
Gillett also prayed that the Gillett-Boswell partnership be 
dissolved, that the lease and all equipment be sold and 
an accounting Made, and that Cledys Boswell be liable 
for one-half of the losses of the partnership. Mrs. Bos-
well, by answer and cross-complaint, sought rent at $150 
per month for all the months from May 1, 1952. Cledys 
Boswell, by answer and cross-complaint, denied any li-
ability for any loss suffered by Gillett and sought judg-
ment for salary as manager at $50 a week from De-
cember, 1948 (the date of the fire) until final adjudica-
tion of the case. For a variety of reasons best known to 
the litigants, the case dragged in court for several years 
and it was not until August 11, 1955, that a decree was 
entered in the Chancery Court. As aforesaid, all par-
ties have appealed; and we now discuss the main phases 
of the case. 

I. The Controversy Between, Mrs. Mattie Boswell 
And Gillett. By amendment filed in January, 1951, Gil-
lett alleged that Mrs. Boswell had refused to agree to any 
assignment of the lease contract because she was under 
the influence of her son, Cledys Boswell., By amend-
ment filed in October, 1952, Gillett said that he had been 
‘,. . . required to pay tinder said lease the monthly 
rentals to and including the date of expiration thereof 
. • . "; and prayed ". . . judgment be entered in 
favor of the plaintiff as the equities therein shall de-
termine "
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The Chancery Court found that Gillett had paid Mrs. 
Boswell the rent of $150 per month from January. 1, 
1949 to April 30, 1952 (the expiration of the five-year 
term) ; that the building had not been repaired; that in 
its damaged condition the building was worth only $100 
per month for such time ; and that Gillett •should, there-
fore, recover $50 per month from Mrs. Boswell for the 
forty months from January, 1949 through April, 1952, 
during which time he had paid her rent at $150 a month. 
Accordingly, the Chancery Court rendered judgment 
against Mrs. Boswell in favor of Gillett for $2,000. Mrs. 
Boswell has appealed on that item and also on the failure 
of the Court to award her judgment against Gillett for 
rent from May 1, 1952 (the end of the five-year contract 
period), until April 28, 1955, when the building was va-
cated by removal of the picture show equipment. Gillett 
has cross-appealed because the Court only allowed hini 
a return of $50 per month instead of $75 per month for 
the forty months that he paid the rent, his theory being 
that Mrs. Boswell knew that he was a partner with Cledys 
Boswell, and, as such partner, he should only pay half 
of the rent. It is Gillett's contention that, because of 
the relationship between Mrs. Boswell and her son, 
Cledys Boswell, she was at all times in the same situation 
as Cledys Boswell and liable for failure to allow the lease 
to be assigned. 

We find no merit in any of Gillett's claims against 
Mrs. Mattie Boswell. The record reflects thatle knew of 
the close relationship between Mrs. Boswell and her son 
and used that relationship as a leverage to dispossesp 
Malco Theatres, Inc. , from the building : he promised 

• Cledys Boswell a salary of $50.00 per week so that Cledys 
,Boswell would. persuade his mother to dispossess MalcO 
and to.rent the building to the Gillett-Boswell enterprise. 
There was no obligation on the part of Mrs. Boswell to 
permit the Gillett and Cledys Boswell enterprise to as-
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sign the lease.' Gillett recognized her right to refuse 
assignment, and month by month sent her his personal 
checks to pay the rent ; so he cannot claim that she denied 
him any of his contract rights. 

There are several reasons why the Trial Court was. 
in error in holding that Mrs. Boswell should return to 
Gillett any of the money that he had paid her for the 
rent from January 1, 1949 to April 30, 1952 : but one rea-
son is sufficient to state. Gillett had voluntarily paid 
Mrs. Boswell the rent during all of these forty months. 
He testified : " Q. What was your intention after you 
got this report of the condition of the building? A. 
I had no intention of doing anything but to pay this 
$150 a month." Elsewhere, he said that with the theatre 
not running he was losing only $150 per month (i. e., 
the rent), whereas, if the theatre had been operating, he 
would have lost $1,000 a month. Thus, Gillett voluntari-
ly paid Mrs. Boswell the rent each month ; and one who 
voluntarily makes payments without mistake of fact or 
fraud, duress, coercion or extortion, cannot recover them. 
Ritchie v. Bluff City Lbr. Co., 86 Ark. 175, 110 S. W. 
591 ; North Cross v. Miller, 184 Ark. 463, 43 S. W. 2d 
734. See Annotation in 53 A. L. R. 949 on the subject : 
"Right to Recover Money Voluntarily Paid . . ." etc. 

Gillett claims that Mrs. Boswell did not repair the 
theatre building after the fire and, therefore, that she 
should not be allowed to collect the full rent. But Gil-
lett knew of the damage when he was paying the rent 
each month and he made no claim that the building should 
be repaired. Furthermore, the damage to the building 
was slight. Gillett could have had the repairs made if 
he so desired and could have claimed the expense of 
such repairs against Mrs. Boswell. Such would have been 
his measure of damages. See Young v. Berman, 96 

2 The lease contract of 194'7 — in which Mrs. Boswell was first 
party and Cledys Boswell and Gillett were second parties — contained 
this language: "It is further agreed and understood by and between 
the parties hereto that the parties of the second part, nor either of 
them, their administrators, successors or assigns, may assign or sub-
lease the premises herein or any part thereof, during the term herein 
specified or any extension thereof, unless such assignment or subleas-
ing is agreed to by the party of the first part, her administrators, 
successors or assigns, in writing endorsed hereon."
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Ark. 78, 131 S. W. 62 ; Johnson v. Inman, 134 Ark. 345, 
203 S. W. 836; and Dugan v. Browne, 187 Ark. 12, 58 
S. W. 2d 426. Gillett never claimed any forfeiture of 
the lease because of Mrs. Boswell's failure to repair. 
Since he voluntarily- paid the rent each month, he should 
not be allowed to recover any part of such payments. 

From May 1, 1952 until the building was vacated on 
April 28, 1955, the Trial Court refused to allow Mrs. 
Boswell any recovery for rent against Gillett. Instead, 
the Trial Court gave her judgment against Cledys Bos-
well only. We hold that Mrs. Boswell was entitled to 
judgment against Gillett individually for $75 per month 
— one-half of the rental value — for such period of time ; 
and was also entitled to judgment against Cledys Boswell 
individually for $75 per month — the other half of the 
rental value — for such period of time. 

So, as between Mrs. Mattie Boswell's estate 3 and Gil-
lett, we reverse and set aside the $2,000 judgment that 
the Trial Court awarded Gillett against her ; and we 
remand the case to the Chancery Court with directions 
to enter judgment for Mrs. Boswell's estate against Gil-
lett individually for $2,700, being calculated at $75 per 
month from May 1, 1952 until April 28, 1955; and also 
with directions to render judgment in favor of Mrs. Bos-
well's estate against Cledys Boswell for a like sum of 
$2,700, being the other half of the rent from May 1, 1952 
until April 28, 1955. The estate of Mrs. Mattie Boswell 
will also recover all costs paid by Mrs. Boswell or her 
estate in all courts. 

II. The Controversy Between Gillett And Cledys 
Boswell. The Chancery Court found and decreed: (a) 
that Cledys Boswell and Gillett were never partners in 
the Gillett-Boswell enterprise ; (b) that Cledys Boswell 
should pay into the Registry of the Court the sum of 
$755.30 received on fire insurance policies for the dam-
age to the projection room and equipment and held by 

3 During the pendency of this case in the Supreme Court, and 
after the filing of her 'brief herein, Mrs. Boswell departed this life 
intestate. The administrators of her estate have been duly substitu-
ted, so the judgment herein for her is for the administrators of her 
estate.
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him in a separate account; (6) that Cledys Boswell was 
entitled to judgment against Gillett for $1,000 for salary 

•of $50 per week for only five months from the time of 
. the fire ; (d) that Gillett should receive all of the $7,000 
from the sale of the picture show furnishings and equip-

. ment which had been sold by consent of all litigants in 
April, 1955, and paid into the Registry of the Court ; and 
•(e) that each party (Gillett and Cledys Boswell) should 
•pay his own costs. 

Gillett and Cledys Boswell have each appealed. Gil-
lett insists : (a) that he and Cledys Boswell were part-
ners; (b) that an accounting would show that Gillett lost 
approximately $24,000 net in the Boswell-Gillett venture, 
even after deducting the $7,000 received from the equip-
ment; (c) that Gillett should have judgment against 
Cledys Boswell individually for one-half of the said loss, 
or a net judgment of approximately $11,700; and (d) 
that Gillett should have judgment against Cledys Boswell 
for damages at $500 per month from the time of the 
fire until the end of the lease since Cledys Boswell per-
suaded Mrs. Mattie Boswell to refuse her consent to the 
lease assignment. Cledys Boswell claims : (a) that he is 
entitled to a salary of $50 per week from the fire until 
possession of the building was returned to Mrs. Boswell 
in April, 1955; (b) that Gillett, instead of Cledys Bos-
well, was liable for the rent from May 1, 1952 to April 
28, 1955; and (c) that Cledys Boswell should recover 
his costs. 

A. As To The Partnership Questions. The Chan-
cery Court held that there never was a partnership be-
tween Gillett and Cledys Boswell; that there was merely 
an employment contract, even though the instrument 
was designated as a partnership agreement. Gillett in-
sists that the Chancery holding was erroneous. 

As aforesaid, in May, 1947, E. R. Gillett and Cledys 
•Boswell signed a 3-page instrument designated as a 
"Partnership Agreement." By reference, it incorpo-
rated in it the memorandum agreement between the par-
ties of January 7, 1946, wherein Gillett agreed to install 

. . sufficient equipment in said building to operate
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a first class picture show at his own expense . . ." 
Cledys Boswell signed various papers designating the 
Main Theater to be a partnership between himself. and 
Gillett : so certainly as regards third persons there was 
a partnership created to operate the Main Theater. 

But as between the parties — Gillett and Cledys Bos-
well — was there a partnership inter se?' We think the 
answer to this question makes very little difference in 
the final result in this case because, even if there was a 
partnership inter se, still Gillett cannot recover from 
Cledys Boswell any amount that Gillett lost on the furni-
ture and fixtures in the theater. The reason that Gillett 
is not entitled to judgment against Cledys Boswell, as in 
ordinary partnership cases inter se, is beca:use the losses 
that Gillett claims in this case came about through Gil-
lett's own wrong and in breach of the partnership re-
lationship. In 47 C. J. 792, in discussing losses through 
the negligence or misconduct of a partner, cases from 
many states are cited to support the text: "But losses 
caused by the acts of a partner ,which amount to a,breach 
of a partnership stipulation . . . or which are char-
acterized by bad faith toward them (co-partners), must 
be borne by him alone." And again in 47 C. J. 1172, 
cases are cited to sustain this rule : "Losses due to a 
partner's breach of the partnership contract, . . . 
are to be borne by him exclusively." To the same ef-
fect, see 68 C. J. S. 538 and 68 C. J. S. 903, where 
other and more recent cases are cited to sustain the rule 

4 The "partnership agreement" of May, 1947 contained these ad-
ditional salient provisions : "The said E. R. Gillett having advanced 
the necessary funds to finance both the litigation incident to obtaining 
possession of the building in which said Main Theater is installed, as 
well as the funds necessary for the alterations and improvements 
made in connection therewith, it is agreed and understood that out of 
the surplus accumulated in the above joint account he shall have the 
right to withdraw from time to time such sums as can be spared from 
said account until all the funds advanced by him have been repaid 
in full. Provided: that there shall be kept in said account the sum 
of at least One Thousand ($1000.00) Dollars to meet tlie rents and 
other current expenses incident to the operation of said theater . . . 
As soon as all the funds that have been advanced by the said E. R. 
Gillett have been fully repaid to him, then it is understood and agreed 
that the said E. R. Gillett and the said Cledys Boswell are thereafter 
to be the joint and equal owners of all the improvements made to the 
building in which said Main Theater is being operated, and the joint 
and equal owners of all the net profits derived from the operation of 
said theater . . ."
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just quoted. A partnership is a relationship of trust and 
confidence and partners must observe the utmost good 
faith toward each other in all of their transactions from 
the time they begin negotiations with each other to the 
complete settlement of the partnership affairs. (See Gil-
more on "Partnership," page 374). 

And when a partner — such as Gillett in the case at 
bar — comes into a court of equity and seeks to recover 
judgment for losses, such partner must come in with 
clean hands and certainly cannot recover for losses caused 
by himself in breach of his duty and obligations as a 
partner. See Annotation 4 A. L. R. 83 discussing part-
nership cases. The evidence here shows that early in 
April, 1948 Gillett formed the plan to oust Cledys Bos-
well from the management of the picture show. Gillett 
had used Boswell to get the rent contract but Gillett de-
cided to oust Cledys Boswell entirely. When the furni-
ture and fixture notes were paid, Gillett had them as-
signed to a man named McFarland, who took orders from 
Gillett. Without any information from Gillett to Cledys 
Boswell (who had been using the proceeds of the picture 
show to pay on the notes), McFarland went to Russellville 
and informed Cledys Boswell that he (McFarland) 
owned the Main Theater and had bought everything from 
Gillett. 

When Cledys Boswell refused to surrender his man-
agership to McFarland, Gillett went to Russellville and 
sought to compel Cledys Boswell and his mother to agree 
to the assignment of the lease and the sale of the Main 
Theater. When Cledys Boswell refused, Gillett left the 
meeting and never spoke to Cledys Boswell again ; and 
that is the reason that Cledys Boswell could get no re-
sponse from Gillett after the fire in December, 1948. 
Furthermore, it is shown that the theatre could have 
been put back in operation within twenty days ; but Gil-
lett would never authorize any repairs to be made. In-
stead, he did just as he testified as heretofore quoted : 
"I had no intention of doing anything but to pay this 
$150 a month (rent)."



ARK.]	 BOSWELL V. GILLETT.	 945 

• Were the actions of Gillett in these matters the ac.- 
tions of a partner toward a partner? Did he not breach 
the entire partnership contract — assuming it was a 
partnership inter se — when he assigned all the papers 
over to McFarland and tried to dispossess Boswell"? The 
partnership agreement provided how Gillett could have 
effected a sale of his interest in the business : 5 that is, by 
giving Cledys Boswell the first right to acquire it. Gil-
lett did not do that for the obvious reason that the sale 
of the partnership would not have carried with it the 
lease on the building and he could not compel Mrs. Bos-
well to agree to an assignment of the lease on the build-
ing. So Gillett violated the fiduciary relationship that 
should have existed between partners in order to try to 
" strong arm" Cledys Boswell and Mrs. Boswell into let-
ting him have the building. The losses that Gillett suf-
fered on his equipment came about through his own con-
duct and breach of the partnership contract ; so he can-
not recover a judgment against Cledys Boswell even if 
he were a partner inter se; and that part of the Chan-
cellor's decree reached the correct result and is affirmed. 

What we have just expressed, likewise disposes of 
Gillett's claim for damages against Cledys Boswell for 
$500 a month for his failure to persuade Mrs. Boswell 
to agree to the assignment of the lease contract. 

B. Cledys Boswell's Claim For Salary. The Chan-
cery Court allowed Cledys Boswell judgment against Gil-
lett for $1,000 for salary as manager for twenty weeks 
after the fire. Gillett claims that Boswell was entitled 
to no salary after the fire ; and Boswell claims that he 
was entitled to salary up to the final determination of 
the case. We cannot say that the Chancery Court was in 
error in the judgment that it rendered on this angle of 

5 The "partnership agreement" said : "It is mutually agreed and 
understood by and between the parties hereto that the agreements 
herein contained shall be binding upon each of said parties, their heirs, 
executors, administrators or assigns, so long as they desire to continue 
in the operation of said picture business. Provided that either of said 
parties may sell or dispose of-his interest in said business, but should 
either desire to sell or dispose of his interest in said business, he shall 
give the other party the first right to acquire said interest at a price 
offered by any other bona fide purchaser. If the other party does not 
desire to purchase such interest, then he may sell to any other party 
agreeable to the remaining party to this agreement."
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the case. Just because Gillett did not agree to continua-
tion of the picture show after the fire was no reason 
why Cledys Boswell should sit still and do nothing. With-
in twenty weeks after the fire, Boswell certainly knew 
that he could get nowhere in his dealings with Gillett ; 
and we think the Court allowed Boswell his salary for 
a reasonable time. Gillett certainly cannot complain of 
this salary allowance for twenty weeks, in view of all 
that we have heretofore said. Therefore, on this angle 
of the case, we affirm the decree of the Chancery Court. 

C. As To The Costs Between Cledys Boswell And 
Gillett. The Chancery Court decreed that each of these 
parties should pay his own costs. We cannot tell from 
this record who was at fault in delaying this case so 
long. The Chancellor was in a better position to judge 
the determination of the costs than we are ; and so we 
affirm the Chancery ruling as to costs between Cledys 
Boswell and Gillett, but with Mrs. Boswell's estate recov-
ering all of her costs from Gillett. 

The result is that the Chancery decree is affirmed in 
part and reversed in part ; and the cause is remanded to 
the Chancery Court to enter a decree not inconsistent 
with this opinion. 

Justices HOLT and MILLWEE dissent.


